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Introduction

1. Le Comité spécial chargé d’élaborer des normes complémentaires soumet le présent
rapport en application de la décision 3/103 et des résolutions 6/21 et 10/30 du Conseil des
droits de I’homme.

Organisation de la session

2. Le Comité spécial a tenu la premiere partie de sa onzieme session du 6 au 13 décembre
2021. La session a été ajournée en I’absence de la Présidente-Rapporteuse, qui a di quitter
d’urgence Geneve pour des raisons personnelles. Elle a été reprise et cloturée le 18 juillet
2022. A sa onziéme session, le Comité a tenu 15 séances sous forme hybride au Palais des
Nations a Genéve.

Participation

3. Ont participé a la session des représentants d’Etats membres, d’Etats non membres
représentés par des observateurs, d’organisations intergouvernementales et d’organisations
non gouvernementales (ONG) dotées du statut consultatif aupres du Conseil économique et
social (voir I’annexe 111).

Ouverture de la session

4, La onziéme session a été ouverte par le Chef du Service de I’état de droit, de I’égalité
et de la non-discrimination du Haut-Commissariat des Nations Unies aux droits de I’homme
(HCDH).

Election du Président-Rapporteur

5. A sa 1 séance, le Comité spécial a élu Kadra Ahmed Hassan, Représentante
permanente de Djibouti auprés de I’Office des Nations Unies et des autres organisations
internationales a Genéve, Présidente-Rapporteuse, par acclamation.

6. La Présidente-Rapporteuse a remercié le Comité spécial de I’avoir élue. Elle a
exprimé I’espoir que les participants se montrent constructifs et coopératifs au cours de la
session, et souligné que le Comité devait tenir compte des vues de toutes les délégations, de
tous les groupements régionaux et de la société civile dans I’exercice de son mandat.

7. Elle a rappelé que, conformément & la décision 3/103 et aux résolutions 6/21 et 10/30
du Conseil des droits de I’lhomme, le Comité a été chargé d’élaborer, a titre prioritaire et pour
répondre & une nécessité, des normes complémentaires qui, sous la forme soit d’une
convention soit d’un ou de plusieurs protocoles additionnels & la Convention internationale
sur I’élimination de toutes les formes de discrimination raciale, combleraient les lacunes
actuelles de la Convention et constitueraient de nouveaux textes normatifs visant & combattre
toutes les formes contemporaines du racisme, notamment I’incitation & la haine raciale et
religieuse. Depuis 2017, le Comité s’acquitte d’un nouveau mandat découlant de la résolution
71/181 de I’ Assemblée générale et de la résolution 34/36 du Conseil des droits de I’homme,
dans lesquelles I’ Assemblée et le Conseil ont demandé au (& la) Président(e)-Rapporteur(se)
de veiller au lancement des négociations sur le projet de protocole additionnel a la
Convention portant incrimination des actes de nature raciste et xénophobe. L’Assemblée
générale a ensuite fait référence & ce mandat dans ses résolutions 72/157, 73/262, 74/137,
75/237 et 76/226.

8. La Présidente-Rapporteuse a fait observer que I’élimination de la discrimination
raciale était un objectif de I’Organisation des Nations Unies depuis sa création et que cet
objectif était le plus clairement défini dans la Convention internationale sur I’élimination de
toutes les formes de discrimination raciale. Pourtant, ces dernieres années, des millions de
personnes partout dans le monde avaient continué a étre victimes du racisme, de la
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discrimination raciale, de la xénophobie et de I’intolérance qui y était associée. Les personnes
gtaient particulierement victimes des formes et manifestations contemporaines de ces
phénomenes, qui étaient de plus en plus pratiquées en ligne, parfois avec violence. C’est
pourquoi les travaux du Comité étaient d’autant plus importants. La Présidente-Rapporteuse
a appelé I’attention sur les manifestations et les mouvements qui avaient eu lieu dans de
nombreux pays aprés le meurtre de George Floyd, citoyen américain non armé, par la police.
En outre, la pandémie sans précédent de maladie & coronavirus (COVID-19) avait eu des
conséquences sanitaires particulierement dévastatrices pour de nombreux groupes racialisés,
dont les personnes d’origine africaine, et avait entrainé des actes de discrimination a
I’encontre de personnes d’origine asiatique et des discours de haine a I’encontre de
communautés religieuses. Elle a exhorté le Comité a redoubler d’efforts pour mieux protéger
les victimes, de plus en plus nombreuses, contre les manifestations contemporaines de ces
fléaux.

9. La Présidente-Rapporteuse est revenue sur plusieurs questions qui avaient surgi
depuis la dixiéme session du Comité spécial, qui s’était tenue du 8 au 18 avril 2019, et a
exprimé I’espoir que le Comité reprenne ses travaux en douceur a la onziéme session, sans
perdre I’élan des sessions précédentes. Elle a expliqué comment, au fil des ans, le Comité
avait pose des fondements pour aller de I’avant, en écoutant les contributions de plus de
70 experts sur une large gamme de sujets liés aux formes contemporaines de racisme, de
discrimination raciale, de xénophobie et d’intolérance qui y est associée. Elle a rappelé qu’a
sa dixiéme session, le Comité avait adopte par consensus un document intitulé « Résumé des
questions et des éléments possibles ayant fait I’objet d’un examen concernant la mise en
ceuvre de la résolution 73/262 de 1’ Assemblée générale et de la résolution 34/36 du Conseil
des droits de I’homme relatives au lancement de négociations sur le projet de protocole
additionnel & la Convention portant incrimination des actes de nature raciste et xénophobe »,
qui avait permis au Comité de commencer & tracer la voie & suivre pour I’élaboration de
normes complémentaires.

10.  Elle a rappelé qu’une consultation intersessions d’expertst avait été organisée sous
une forme hybride a Genéve, les 21 et 22 octobre 2020, afin d’examiner le document relatif
aux éléments adopté a la dixiéme session, dont tous les participants avaient recu une version
a l’avance?. Selon elle, les avis juridiques précis qui avaient été exprimés durant la
consultation aideraient le Comité a parvenir a une compréhension commune des questions en
jeu et & définir les prochaines étapes a suivre.

11.  La Présidente-Rapporteuse a indiqué qu’elle était consciente que les délégations
avaient des points de vue différents sur certaines questions et a exprimé I’espoir que le
Comiteé tienne des discussions et des échanges ouverts afin de trouver un consensus.

12.  Elle a expliqué que le programme de travail de la onziéme session était consacré a
I’examen du rapport de la consultation intersessions d’experts question par question, chacune
d’entre elles comprenant un exposé de I’un des experts participant a la consultation, suivi
d’échanges de vues et de discussions. Les experts ont formulé des avis juridiques et fait des
suggestions sur les quatre questions suivantes : a) la diffusion de discours de haine ;
b) la cybercriminalité pour motifs liés a la race (réseaux et entreprises de médias sociaux) ;
c) toutes les formes contemporaines de discrimination fondées sur la religion ou les
convictions ; d) les mesures préventives destinées a combattre la discrimination raciste et
xenophobe. Ces avis et suggestions devraient contribuer a faire avancer les travaux du
Comité.

13.  Comme suite aux demandes des coordonnateurs régionaux, la Présidente-Rapporteuse
a préconisé la participation d’experts techniques nationaux et a fait observer que
I’organisation de réunions hybrides avait pour avantage, entre autres choses, de permettre a
des experts nationaux de participer en ligne & la session et au Comité de tenir des discussions
techniques et des débats de fond afin de faciliter et d’enrichir son travail. Elle a indiqué que
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Le séminaire d’experts a été organisé en application du paragraphe 6 de la résolution 42/29 du
Conseil des droits de I’homme.

2 https://www.ohchr.org/sites/default/files/2021-12/ReportIntersessional Legal ExpertConsultation.pdf.
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les trois derniers jours de la session seraient consacrés a un débat général et a un échange de
vues, ainsi qu’a I’élaboration des conclusions et recommandations de la session.

14.  Enconclusion, la Présidente-Rapporteuse a indiqué qu’elle comptait sur I’engagement
et I’appui du Comité dans I’exercice de son mandat. Elle a exhorté les participants a continuer
de contribuer activement a la lutte contre les formes contemporaines de racisme, de
discrimination raciale, de xénophobie et d’intolérance qui y était associée, lesquelles
continuaient de se manifester et d’évoluer dans toutes les régions du monde.

Adoption de I’ordre du jour

15.  Asa 1™ séance, le Comité spécial a adopté I’ordre du jour de sa onziéme session :

1. Ouverture de la session.

2. Election du Président-Rapporteur.

3. Adoption de I’ordre du jour et du programme de travail.

4, Faits nouveaux concernant le Comité spécial, présentation générale de la
consultation intersessions d’experts et apercu du rapport.

5. Exposé et débat sur la diffusion de discours de haine.

6. Exposé et débat sur toutes les formes contemporaines de discrimination fondées sur
la religion ou les convictions.

7. Exposé et débat sur la cybercriminalité pour motifs liés a la race.

8. Exposé et débat sur les mesures préventives destinées a combattre la discrimination
raciste et xénophobe.

9. Débat général et échange de vues.

10. Conclusions et recommandations de la session.

11.  Adoption des conclusions et recommandations de la session.

Organisation des travaux

16.  Toujours a la 1" séance, la Présidente-Rapporteuse a présenté le projet de programme
de travail de la session, qui a été adopté. Le programme de travail, tel qu’il a été révisé par la
suite, figure a I’annexe Il. La Présidente-Rapporteuse a invité les participants a formuler des
observations générales. Les délégations ont félicité la Présidente-Rapporteuse pour son
élection et ont fait des déclarations liminaires.

17.  Le représentant de Cuba a réaffirmé I’attachement de son pays au mandat du Comité
spécial et sa volonté de continuer a contribuer de maniére constructive a I’exécution de ce
mandat. Malheureusement, vingt ans aprés I’adoption de la Déclaration et du Programme
d’action de Durban et plus d’un demi-siecle aprés I’entrée en vigueur de la Convention
internationale sur I’élimination de toutes les formes de discrimination raciale, 1’objectif de
I’éradication de toutes les formes de racisme et de discrimination fondées sur la race, la
xénophobie et les autres formes connexes d’intolérance était loin d’étre atteint. Le racisme
structurel perdurait et il y avait eu une augmentation des discours de haine et de la violence
motivée par la haine contre les minorités, les migrants, les réfugiés et, dans certains cas, des
groupes entiers de personnes. Aggravée par la pandémie de COVID-19, la crise mondiale
aux multiples facettes n’avait fait qu’exacerber cette situation. La Constitution de Cuba, qui
avait été adoptée par référendum par une majorité du peuple en 2019, consacrait et renforcait
le droit a I’égalité et I’interdiction de la discrimination. Cuba était fermement résolue a
continuer de lutter contre les préjugés et les stéréotypes raciaux qui pouvaient persister dans
sa société. Cuba a appelé tous les Etats & manifester la volonté politique d’unir leurs forces
pour combattre la discrimination raciale et toutes les formes d’intolérance par un dialogue
constructif et une collaboration au sein de toutes les instances des Nations Unies.
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18.  Le représentant de I’Algérie a indiqué que son pays attachait une grande importance
aux travaux du Comité spécial et considérait qu’il fallait disposer de normes complémentaires
pour renforcer le cadre international des droits de I’homme afin de lutter contre le racisme,
la xénophobie, la discrimination raciale et I’intolérance qui y était associée, et faire face aux
défis actuels. L’Algérie était préoccupée par la recrudescence, dans le contexte de la
pandémie de COVID-19, des actes de racisme, de violence et de haine fondés sur la religion
et la race, notamment a I’encontre des personnes d’origine arabe et africaine et de celles qui
pratiquent I’islam, ainsi que des réfugiés, des migrants, des femmes et des enfants. Ces actes
étaient dus a des idéologies populistes et extrémistes, en pleine expansion, ainsi qu’a des
politiques fondées sur le racisme et la discrimination, qui portaient atteinte a la dignité des
personnes. 1l fallait promouvoir une culture de la tolérance en éliminant toutes les politiques
et les lois discriminatoires et en établissant des mesures dissuasives et des recours clairs.

19.  Le représentant de I’lraq a fait observer que le racisme, la discrimination raciale, la
xénophobie et I’intolérance qui y était associée étaient en totale contradiction avec la Charte
des Nations Unies et la Déclaration universelle des droits de I’homme. L’égalité et la
non-discrimination étaient des principes fondamentaux du droit international et des droits de
I’homme. Malgré les nombreuses initiatives que les pays avaient prises pour lutter contre le
racisme et assurer la pleine jouissance des droits de I’homme, de nombreuses personnes
étaient encore victimes de racisme. La Convention internationale sur I’élimination de toutes
les formes de discrimination raciale était I’outil optimal pour soutenir les efforts
internationaux de lutte contre le racisme et prendre les mesures appropriées pour le
combattre. Le racisme continuait d’étre répandu et constituait une source d’instabilité dans
la société, sapant la démocratie. Un protocole additionnel a la Convention devrait contenir
les éléments suivants : a) I’incrimination de toutes les formes contemporaines de
discrimination, y compris la discrimination fondée sur la religion ou les convictions, comme
I’islamophobie — actuellement la forme la plus répandue de discrimination fondée sur la
religion ou les convictions ; b) le respect des différences entre les cultures et les pays ;
c) la prise en compte du contexte propre a chaque pays ; d) le respect des réfugiés, des
migrants et des demandeurs d’asile ; et €) des mesures visant a lutter contre les manifestations
généralisées de crimes de haine et de discrimination sur les médias sociaux.

20.  Le représentant du Japon a indiqué que son pays continuait de lutter contre le racisme
et la discrimination raciale, la xénophobie et I’intolérance qui y était associée. Il a cité
I’exemple de la loi de 2016 sur I’élimination des discours de haine, qui prenait en
considération I’importance de défendre la liberté d’expression tout en encourageant les
efforts visant a éliminer les discours et les comportements discriminatoires a I’encontre des
personnes d’origine non japonaise. Le Comité spécial devait continuer de mettre I’accent sur
la mise en ceuvre pleine et effective de la Convention internationale sur 1’élimination de
toutes les formes de discrimination raciale afin d’atteindre I’objectif de I’élimination du fléau
du racisme sous toutes ses formes. En I’absence d’accord clair sur les éventuelles lacunes
que présentait la Convention ou le fait qu’elle ne traitait pas des formes contemporaines de
racisme, il n’était pas opportun, a ce stade, d’entamer des négociations sur un protocole
additionnel & la Convention qui incriminerait certains actes. La lutte contre le racisme et la
discrimination raciale, la xénophobie et I’intolérance qui y était associée et I’élimination des
inégalités raciales constituaient un enjeu auquel chaque Etat faisait face et qui ne pouvait étre
relevé que par la solidarité et la coopération. Conformément a la Déclaration et au
Programme d’action de Vienne, le Japon encourageait tous les Etats a rechercher un
consensus et le pays restait fermement déterminé & éliminer toutes les formes de
discrimination raciale.

21.  Le représentant du Royaume-Uni de Grande-Bretagne et d’Irlande du Nord a fait
observer que la Convention internationale sur I’élimination de toutes les formes de
discrimination raciale constituait clairement la base de tous les efforts visant & prévenir,
combattre et éradiquer le racisme et que les choses devaient rester ainsi. Il était essentiel
d’assurer la mise en ceuvre de la Convention pour lutter contre la propagation du racisme
dans toutes les régions du monde. Il s’agissait d’un instrument vivant, capable de relever les
défis nouveaux et émergents. Au cours de ses précédentes 10 sessions, le Comité spécial
n’était pas parvenu a un consensus sur la question de savoir si la Convention présentait des
lacunes ou si elle ne permettait pas de traiter des formes contemporaines de racisme. Les
membres du Comité pour I’élimination de la discrimination raciale n’avaient pas jugé
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nécessaire d’élaborer un protocole additionnel a la Convention et avaient estimé que les
lacunes venaient de la mise en ceuvre de 1’instrument ou pourraient étre examinées dans leurs
observations générales. Les discussions se poursuivaient encore sur la nécessité de normes
complémentaires & la Convention ; le Royaume-Uni était d’avis qu’un protocole additionnel
a la Convention n’était pas nécessaire. La lutte contre le racisme, la discrimination raciale, la
xénophobie et I’intolérance qui y était associée était une tache de longue haleine et concernait
tout le monde. Le Royaume-Uni continuerait a prendre part activement aux discussions et
attendait avec impatience d’avoir un dialogue constructif et de partager les pratiques
optimales a cet égard.

22.  Lereprésentant de I’ Afrique du Sud a fait valoir que la Convention internationale sur
I’élimination de toutes les formes de discrimination raciale était I’un des instruments les plus
importants au monde en matiére d’élimination du racisme et de la discrimination raciale.
Néanmoins, elle avait été adoptée en 1965, alors que le monde était fort différent, et tous les
Etats n’avaient pas pu participer a son élaboration en tant qu’Etats libres et entités non
coloniales. Le monde avait considérablement changé depuis lors et la communauté
internationale s’était réunie, en 2001, pour faire le point des questions relatives au racisme.
A cette date, presque tous les Etats avaient échappé au joug du colonialisme. Dans la
Déclaration et le Programme d’action de Durban, document final de la Conférence, les Etats
avaient tous exprimé leurs points de vue sur le racisme contemporain et ce qui constituait,
selon eux, le racisme, la discrimination raciale, la xénophobie et I’intolérance qui y était
associée, et avaient aborde des questions telles que le racisme systémique. L’ Afrique du Sud
avait espéré que vingt ans ans apres leur adoption, la Déclaration et le Programme d’action
de Durban seraient pleinement mis en ceuvre, mais malheureusement, un certain nombre
d’Etats n’avaient pas souhaité tenter de reconsidérer la maniére dont ils concevaient le
racisme et la fagon dont il touchait le plus grand nombre de personnes dans le monde. Les
pays et les groupes qui n’avaient pas participé aux discussions en 1965 étaient d’avis que la
Convention présentait des lacunes et qu’il fallait clairement réexaminer ce qu’était le racisme
systémique et la maniére dont il se manifestait encore dans la vie des gens partout dans le
monde pour que tous les Etats parviennent & une compréhension commune des problémes.
L’ Afrique du Sud engageait donc tous les Etats & participer aux travaux du Comité spécial
afin de remédier aux lacunes. La Convention avait certes été ratifiée par presque tous les
pays, mais tous les instruments avaient été mis a jour. Dans I’ensemble du systeme des
Nations Unies, la plupart des instruments avaient été mis a jour depuis leur création avec
I’ajout d’un certain nombre de protocoles additionnels. Il ne devrait pas y avoir d’exception
générale pour la Convention. L’Afrique du Sud engageait tous les Etats a collaborer avec le
Comité en faisant preuve d’un esprit d’ouverture pour parvenir a une comprehension
commune des questions en jeu.

23.  Le représentant de la Chine a déclaré que son pays attachait une grande importance
au Comite spécial. Force était malheureusement de constater que, vingt ans aprés I’adoption
de la Déclaration et du Programme d’action de Durban, le monde était toujours témoin de la
montée du racisme, de la discrimination raciale, de la xénophobie et de I’intolérance qui y
était associée. La Chine soutenait pleinement le Comité et attendait avec impatience la
poursuite de la session, au cours de laquelle il fallait espérer que les participants aient des
discussions fructueuses et trouvent des moyens de mieux relever les défis auxquels le monde
faisait face.

24.  Le représentant du Pakistan, s’exprimant au nom de I’Organisation de la coopération
islamique (OCI), a fait observer que I’OCI accordait une grande importance au mandat du
Comité spécial. L’OCI exprimait a@ nouveau son soutien & I’élaboration de normes
complémentaires pour renforcer I’architecture internationale des droits de I’homme contre le
racisme, la discrimination raciale, la xénophobie et I’intolérance qui y était associée. Il était
regrettable qu’aucun progres véritable n’ait été accompli quatorze ans aprés la création du
Comité, alors que les probléemes de racisme s’étaient multipliés. Le statu quo n’était plus
acceptable. L’OCI était extrémement préoccupée par I’augmentation constante des actes de
discrimination, de haine, de violence et d’hostilité fondés sur la religion, notamment a
I’encontre des personnes et des communautés musulmanes. La haine antimusulmane et
I’islamophobie, souvent tolérées ou autorisées par certains Etats, restaient omniprésentes,
souvent sous couvert de lutte contre le terrorisme ou de protection de la sécurité nationale.
La montée des politiques populistes et des idéologies d’extréme droite dans le monde entier
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alimentait la haine religieuse et la violence contre la population musulmane. Influencés par
de telles idéologies, plusieurs pays avaient adopté des lois institutionnalisant la
discrimination a I’encontre des musulmans et les stéréotypes et restreignant le port du foulard
ou du voile intégral par les femmes et les filles musulmanes. Les réfugiés, les migrants et les
communautés autochtones étaient aussi souvent la cible d’actes de discrimination
systémique, qui portaient atteinte a leur dignité, a leurs droits et a leurs libertés. La pandémie
de COVID-19 avait encore aggravé les choses. L’OCI condamnait fermement I’islamophobie
sous toutes ses formes et manifestations et réitérait son appel en faveur de I’abrogation de
ces lois discriminatoires. Elle estimait qu’une culture de la paix, de I’harmonie, de la
tolérance mutuelle et du compromis constituait I’antidote essentiel au racisme, a la
discrimination raciale, a la xénophobie et a I’intolérance qui y était associée. L action positive
devait s’accompagner de mesures dissuasives, telles que la dénonciation de I’impunité,
I’établissement des responsabilités et I’acces a des recours pour les victimes. L’OCI réitérait
les appels que le Conseil des droits de I’nomme avait lancés dans sa résolution 34/36 en
faveur de I’ouverture des négociations sur un protocole additionnel a la Convention
internationale sur I’élimination de toutes les formes de discrimination raciale. Ce protocole
serait un outil essentiel qui contribuerait a combler les lacunes juridiques et réglementaires
existantes dans la lutte contre toutes les formes de racisme contemporain, y compris
I’islamophobie. L’OCI a assuré la Présidente-Rapporteuse de son engagement.

25.  Lareprésentante de I’Union européenne a indiqué que I’Union européenne rejetait et
condamnait toutes les formes de discrimination et restait fermement engagée dans la lutte
contre toutes les formes de racisme, de discrimination raciale, de xénophobie et d’intolérance
qui y était associée, au sein de I’Union comme dans le reste du monde. Ces phénoménes
allaient a I’encontre du respect de la dignité humaine, de la liberté, de la démocratie, de
I’égaliteé et du respect des droits de I’homme, qui sous-tendaient I’Union européenne et
constituaient des principes communs a tous ses Etats membres. L’Union européenne avait
pris des mesures importantes depuis que le Comité spécial s’est réuni en avril 2019. En
septembre 2020, la Commission européenne avait adopté son tout premier plan d’action
contre le racisme et en 2021, la Commission et la présidence portugaise avaient organisé un
important sommet contre le racisme. En mai 2021, un nouveau coordonnateur de la lutte
contre le racisme, chargé de porter I’action contre le racisme auprés des institutions
europeennes, avait été nommé. L’accent était placé sur la mise en ceuvre du plan d’action
antiraciste de I’Union européenne et la Commission européenne avait publié un nouveau
cadre stratégique renforcé pour les Roms, axé sur I’égalité, I’inclusion et la participation. Elle
avait également présenté la toute premiére stratégie globale de lutte contre I’antisémitisme et
de soutien a la vie juive. En outre, dans le but de promouvoir le principe de
non-discrimination et de prévenir et combattre le racisme, la xénophobie et les autres formes
d’intolérance qui y étaient liées, I’Union européenne avait fourni des fonds pour I’édification
de sociétés inclusives, la promotion du respect de la diversité dans I’éducation et la promotion
du pluralisme et de la démocratie & I’étranger. L’Union européenne estimait que la
Convention internationale sur I’élimination de toutes les formes de discrimination raciale, &
laquelle tous les Etats membres de I’Union européenne étaient parties, était et devait rester le
fondement de tous les efforts visant & combattre, prévenir et éradiquer le racisme. La
Convention était le fondement de I’action et constituait un instrument vivant, qui permettait
de relever les défis nouveaux et émergents. C’est pourquoi I’objectif commun devrait étre de
favoriser la mise en ceuvre pleine et effective de cet instrument. La représentante a souligné
que tous les droits de I’homme étaient indissociables et interdépendants, et fait observer que
la Convention ne devait pas étre considérée de maniére isolée, mais plutdt étre lue
conjointement avec d’autres instruments existants, notamment les articles 19 et 20 du Pacte
international relatif aux droits civils et politiques, sur la liberté d’expression et I’incitation a
la haine. Il semblait ne pas y avoir d’accord sur I’existence de lacunes dans la Convention ou
sur le fait qu’elle ne traitait pas des formes contemporaines de racisme, ni de preuves
permettant d’étayer cet argument. L’Union européenne restait attachée aux principaux
objectifs et engagements pris a la Conférence mondiale contre le racisme, la discrimination
raciale, la xénophobie et I’intolérance qui y est associée, et a sa collaboration avec le Groupe
de travail intergouvernemental chargé de faire des recommandations en vue de I’application
effective de la Déclaration et du Programme d’action de Durban. Néanmoins, on pouvait se
demander si le fait de se réunir six semaines par an était la fagon la plus efficace d’utiliser les
ressources dans la lutte contre le racisme, étant donné que le Conseil des droits de I’homme
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et I’Assemblée générale s’étaient récemment dotés d’autres moyens pour traiter du racisme.
L’Union européenne restait convaincue qu’il fallait éviter la prolifération et la duplication
des mécanismes et processus de suivi de Durban et que les ressources devaient étre
consacrées en priorité a des mesures concrétes de lutte contre le racisme et toutes les formes
de discrimination sur le terrain et & I’élimination des obstacles sous-jacents & la mise en ceuvre
des instruments internationaux existants. Le systéme des Nations Unies avait pour obligation
commune de combattre le fléau du racisme, ce qui ne pouvait se faire qu’en surmontant les
divisions, notamment en ce qui concernait la Déclaration et le Programme d’action de
Durban, et en examinant de maniére consensuelle comment réaliser de véritables progres sur
la voie de son objectif commun — un monde sans racisme, discrimination raciale, xénophobie
et I’intolérance qui y était associée. L’Union européenne se réjouissait de partager ses propres
expériences et d’entendre les contributions de toutes les régions du monde.

26.  Le représentant de la République bolivarienne du Venezuela a déclaré que le Comité
spécial était un mécanisme important doté d’un mandat clair pour élaborer des normes
complémentaires a la Convention internationale sur I’élimination de toutes les formes de
discrimination raciale, conformément aux résolutions de I’Assemblée générale et a la
résolution 34/36 du Conseil des droits de I’homme. 11 était grand temps que le Comité puisse
s’acquitter de son mandat dans la mesure ou le racisme et la discrimination étaient toujours
bien présents et ou les problemes restaient nombreux, notamment dans les pays développés
ou des membres de minorités étaient victimes d’exclusion, de discrimination et de pauvreté.
La République bolivarienne du Venezuela condamnait I’augmentation des discours de haine
et d’incitation a la haine, ainsi que la montée en puissance des partis politiques d’extréme
droite qui mettaient en péril les acquis en matiére de protection des droits des groupes
vulnérables, notamment des personnes d’ascendance africaine. La République bolivarienne
du Venezuela appréciait le travail du Comité s’agissant de I’élaboration de normes
complémentaires a la Convention, qui permettraient d’accomplir des progreés et de combler
les lacunes, et constitueraient ainsi une nouvelle référence pour intensifier la lutte contre
toutes les formes de racisme contemporain, y compris I’incitation & la haine raciale et
religieuse. La République bolivarienne du Venezuela restait déterminée & lutter contre le
racisme, la discrimination raciale, la xénophobie et les formes d’intolérance qui y étaient
associées, car ces problémes faisaient toujours peser des menaces majeures sur I’ensemble
de I’humanité et devaient donc étre résolus.

27.  Le représentant de la République islamique d’Iran a indiqué que son pays s’associait
a la déclaration qui avait été faite au nom de I’OCI. Il a constaté avec regret que, malgré les
nombreux documents pertinents qui avaient été publiés et les nombreuses mesures prises
pour lutter contre le racisme, la xénophobie et I’intolérance qui y était associée, en particulier
vingt ans aprés I’adoption de la Déclaration et du Programme d’action de Durban, le monde
souffrait de la résurgence de formes de discrimination raciale. Quatorze ans aprés la création
de I’important Comité spécial, des progrés significatifs devaient encore étre réalisés dans
I’élaboration de normes complémentaires. Face au tollé qu’avait suscité a I’échelle mondiale
I’émergence de I’islamophobie, du racisme, de la xénophobie et de I’intolérance qui y était
associée, notamment durant la pandémie de COVID-19, la communauté internationale devait
recenser les principaux obstacles & la lutte contre le racisme et prendre des mesures sérieuses
pour les lever. 1l était indéniable que le racisme, la discrimination raciale, la xénophobie et
I’intolérance qui y était associée allaient & I’encontre des buts et principes énoncés dans la
Charte des Nations Unies et la Déclaration universelle des droits de I’lhomme, et que I’égalité
et la non-discrimination étaient des principes fondamentaux du droit international ; la
pandémie de COVID-19 avait montré que la lutte contre les actes de racisme et de
discrimination raciale sous toutes leurs formes était plus nécessaire et urgente que jamais. Le
représentant souhaitait que les travaux commencent sur le projet de protocole additionnel a
la Convention internationale sur I’élimination de toutes les formes de discrimination raciale,
car son pays était d’avis que le protocole additionnel contribuerait grandement a faire reculer
toutes les formes contemporaines de racisme et de discrimination.

28.  Le représentant de I’Egypte a constaté avec préoccupation que le Comité spécial
n’avait pas été en mesure d’atteindre ses objectifs, malgré de longues années d’expérience et
de travail, et que les négociations continuaient de porter sur la question de savoir s’il fallait
établir ou non des normes complémentaires. A son avis, il importait de respecter le mandat
que le Conseil des droits de I’homme avait confié au Comité et de rejeter toute tentative visant
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a remettre tout en question, et il était crucial de poursuivre les travaux compte tenu de la
montée du racisme et de la discrimination partout dans le monde. L’on observait de nouvelles
manifestations de racisme et de discrimination raciale, qui n’avaient pas été prévues a
I’époque de la Convention internationale sur I’élimination de toutes les formes de
discrimination raciale, et des normes complémentaires devenaient nécessaires, en particulier
au vu de la propagation de la violence, des discours de haine, notamment de la part d’officiels,
et de la violence contre des minorités, en particulier au sein de certaines instances
internationales qui débattaient de ces questions. Il importait désormais de combler les lacunes
existantes, qu’elles concernent des instruments internationaux ou des lois nationales visant a
lutter contre la discrimination raciale. L’Egypte était convaincue que le Comité tirerait parti
des progres réalisés jusqu’a présent afin d’élaborer des normes complémentaires et de
garantir le respect de la Convention.

Débat général et débats thématiques

Faits nouveaux concernant le Comité spécial, présentation générale
de la consultation intersessions d’experts et apercu du rapport

29. A ses 2¢ et 3¢ séances, le Comité spécial a examiné le point 4 de I’ordre du jour, &
savoir les faits nouveaux concernant le Comité lui-méme, une présentation générale de la
consultation intersessions d’experts et un apercu du rapport. A la 2°¢ séance, la
Présidente-Rapporteuse a donc fait part de faits nouveaux concernant le Comité spécial, car
beaucoup de choses s’étaient passees depuis la dixiéme session. Elle a résumé les travaux de
cette session et mis en lumiére certaines des conclusions et recommandations, en appelant
I’attention sur le document intitulé « Résumé des questions et des éléments possibles ayant
fait I’objet d’un examen concernant la mise en ceuvre de la résolution 73/262 de 1’ Assemblée
générale et de la résolution 34/36 du Conseil des droits de I’homme relatives au lancement
de négociations sur le projet de protocole additionnel a la Convention portant incrimination
des actes de nature raciste et xénophobe », qui avait été adopté a cette session. Elle a
également fait une présentation générale de la consultation intersessions d’experts juridiques,
qui s’était tenue sous forme hybride les 21 et 22 octobre 2020 & Genéve. A cette occasion,
deux experts de chaque région, un membre du Comité pour I’élimination de la discrimination
raciale et le Rapporteur spécial sur les formes contemporaines de racisme, de discrimination
raciale, de xénophobie et de I’intolérance qui y est associée s’étaient réunis pour examiner le
résumé des questions et des éléments possibles rédigé a la dixiéme session. La
Présidente-Rapporteuse a pris note de la présentation, a la soixante-quinzieme session de
I’ Assemblée générale, du troisiéme rapport intérimaire sur les travaux du Comité spécial par
I’ancien Président-Rapporteur et du dialogue tenu avec la Troisitme Commission,
conformément a la demande formulée par I’ Assemblée dans sa résolution 73/262.

30.  Toujours a la 2° séance, le représentant du Cameroun a fait une déclaration générale
au nom du Groupe africain. Il a déclaré que le Groupe africain considérait la Convention
internationale sur I’élimination de toutes les formes de discrimination raciale comme I’un des
documents prééminents dans la lutte contre le racisme, la discrimination raciale, la
xenophobie et I’intolérance qui y était associée. Néanmoins, le Groupe était également
conscient du fait que cet instrument s’inscrivait dans une époque et restait 1’un des rares
instruments internationaux a ne pas avoir été complété ou mis a jour par des protocoles
additionnels. 1l a rappelé que lorsque la Convention avait vu le jour, la grande majorité des
Etats africains étaient encore sous domination coloniale, comme la plupart des pays du Sud.
Ces pays — qui subissaient encore le joug du colonialisme — n’avaient guére voire absolument
pas pu contribuer librement & I’élaboration, & la définition et & I’interprétation de ce qui était
considéré comme du racisme systémique ou structurel. En effet, nombre d’Etats ayant
participé & la rédaction de la Convention étaient eux-mémes structurellement racistes et ne
reconnaissaient pratiquement aucun droit aux Africains ou aux personnes d’ascendance
africaine. Ce n’était que plus tard, lorsque davantage d’Etats avaient été libérés de
I’oppression du colonialisme, que la voix de ces Etats nouvellement libérés avait été
entendue. Il avait fallu attendre 2001 pour que le monde se réunisse enfin pour élaborer un
document qui reflétait les véritables aspirations de la grande majorité des personnes victimes
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de discrimination raciale dans le monde. Si ce document, a savoir la Déclaration et le
Programme d’action de Durban, reflétait la véritable vision du monde en matiére de racisme
et de discrimination raciale, il fallait malheureusement bien constater que vingt ans apres son
adoption, nombre d’Etats qui avaient exclu les victimes du racisme de la participation aux
travaux d’élaboration de la Convention ne faisaient toujours rien pour appliquer la
Déclaration et le Programme d’action de Durban. Le Groupe africain avait du mal a
comprendre pourquoi ces mémes Etats ne voyaient pas la nécessité de parvenir a une
compréhension commune des questions relatives au racisme et a la discrimination raciale
avec ceux qui avaient exclu les victimes de la conversation et qui avaient perpétré le racisme
et continuaient de le faire, dans de nombreux cas par racisme systémique. Le Groupe africain
appelait tous les Etats & se réunir pour avoir une discussion honnéte au sujet d’un document
vieux de 56 ans et a prendre conscience qu’il avait été rédigé a une époque ou le racisme
systémique et les discours de haine a I’encontre des Africains et des personnes d’ascendance
africaine étaient la norme, et non I’exception. Il a exhorté le Comité spécial a travailler
ensemble pour actualiser cette importante convention. 1l était difficile pour ceux qui avaient
été exclus de la conversation il y a cinquante-six ans d’accepter I’argument selon lequel rien
ne servait de revenir sur ce que d’autres avaient décidé pour eux.

31.  Lereprésentant de I’Union européenne a évoqué plusieurs aspects cruciaux du rapport
de la consultation intersessions d’experts. Rien indiquait dans le rapport que I’on était
parvenu a un accord sur la nécessité d’élaborer des normes complémentaires a la Convention
internationale sur I’élimination de toutes les formes de discrimination raciale. Les experts
avaient beaucoup débattu de questions de formulation et de certains des termes contenus dans
le résumé des éléments possibles d’un projet de protocole additionnel. En effet, dans le
rapport, les experts recommandaient d’examiner les éléments proposés pour déterminer s’ils
étaient trop vastes ou trop vagues, I’objectif étant de parvenir a une concordance avec le
langage, les notions et les définitions précis et détaillés requis par les principes du droit pénal.
L’Union européenne croyait comprendre que cela signifiait que 1’on n’était pas prét a passer
a I’étape suivante et que la proposition devait &tre réexaminée en profondeur avant que 1’on
puisse prendre de nouvelles mesures. Les experts avaient eu des discussions semblables a
celles que le Comité spécial tenaient depuis sa premiére session en 2009. Le Comité n’avait
pas conclu a I’existence de lacunes de fond ou de procédure dans la Convention, ce qui était
également I’avis du Comité pour I’élimination de la discrimination raciale. A la huitiéme
session du Comité spécial, en octobre 2016, le Président du Comité pour I’élimination de la
discrimination raciale, se référant aux conclusions du rapport de 2007 de son comité sur les
normes internationales complémentaires?, avait fait valoir que les dispositions de fond de la
Convention étaient suffisantes pour combattre la discrimination raciale dans le contexte
actuel, ajoutant que I’article premier de la Convention fournissait la définition la plus large
de la discrimination raciale. Les cing experts qui avaient élaboré ce rapport de 2007 n’étaient
pas allés jusqu’a conclure expressément a la nécessité d’un protocole additionnel, mais plutét
a la nécessité d’un affinement, qui pourrait se faire, par exemple, au moyen d’observations
générales. L’Union européenne ne pouvait donc pas soutenir I’ouverture de négociations sur
un protocole additionnel & la Convention portant incrimination des actes de nature raciste et
xenophobe. L’Union européenne n’était pas, en soi, contre le principe de I’adoption de
normes complémentaires ; elle comprenait en outre qu’il fallait parvenir a une compréhension
commune des questions en jeu. Il s’agissait plutdt du fait que le recensement des lacunes
devait étre fondé sur des données, et non sur des opinions. La décision d’adopter des normes
devait étre rationnellement justifiée, fondée sur des preuves et, idéalement, obtenue par
consensus. L’Union européenne n’était pas certaine que ces conditions soient actuellement
remplies, non pas parce qu’elle pensait qu’aucun progrés n’était nécessaire — il était toujours
possible de progresser — mais plutdt parce qu’elle ne savait pas bien si des progres seraient
réalisés de cette maniére.

32. A la 3¢ séance, le secrétariat a présenté en détail la consultation et le rapport s’y
rapportant, qui avait été mis & la disposition des participants avant le début de la onziéme
session. La Présidente-Rapporteuse a invité les participants a examiner le rapport.
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33.  Le représentant de I’Afrique du Sud a demandé si les experts avaient donné des
conseils sur la maniére de gérer les divergences de vues au sein du Comité spécial, certains
Etats estimant que la Convention internationale sur I’élimination de toutes les formes de
discrimination raciale ne présentait aucune lacune, alors que d’autres n’étaient pas de cet
avis, et sur la maniere de progresser dans I’élaboration de normes complémentaires.

34.  Le représentant du Pakistan, s’exprimant au nom de I’OCI, a souscrit a la déclaration
du représentant de I’ Afrique du Sud et fait observer que plusieurs questions soulevées par les
experts reflétaient la diversité des opinions au sein méme du Comité spécial. C’est pourquoi
il aurait apprécié que les experts apportent des réponses a certaines de ces questions. Les
discussions au sein du Comité avaient fait apparaitre des lacunes dans plusieurs domaines. I
partageait I’avis des experts selon lequel, en ce qui concernait les discours de haine, le
protocole additionnel devrait étre aligné sur les articles 19 et 20 du Pacte international relatif
aux droits civils et politiques, car le protocole additionnel devait viser a renforcer les
instruments existants relatifs aux droits de I’homme en matiére de racisme et a lutter contre
les manifestations nouvelles et émergentes de ce phénomene. Il a fait observer que le nouvel
instrument additionnel devrait étre conforme aux instruments existants. Les questions
relatives a la diffusion et a la viralité des contenus en ligne devaient faire I’objet d’une
attention particuliére. L’OCI était d’avis que I’incitation a la haine, a la violence et a la
discrimination, tant en ligne que hors ligne, devrait étre interdite. Si des actions positives
étaient nécessaires, des mesures punitives étaient également importantes pour lutter contre
les discours de haine, en particulier lorsqu’ils revenaient a inciter & la violence, notamment
celle fondée sur la race, la religion, la couleur ou les convictions. L équilibre entre les droits
et les responsabilités était au cceur du droit international des droits de 1’homme. Le
représentant a rappelé que la résolution 16/18 du Conseil des droits de I’nomme prévoyait un
plan d’action complet pour favoriser le dialogue en matiére de haine religieuse et a suggéré
que le Comité pourrait en utiliser des éléments dans le protocole additionnel. Les experts
semblaient unanimement penser qu’il y avait des lacunes dans les normes juridiques
internationales visant a lutter contre la discrimination religieuse. Le représentant ne
partageait pas leur position selon laquelle il fallait faire une distinction entre la discrimination
fondée sur la religion ou les convictions et la discrimination raciale, car cela allait & I’encontre
d’une approche intersectionnelle. Il a fait observer que le Comité pour I’élimination de la
discrimination raciale avait examiné cette question en détail et que toute la gouvernance en
matiére de droits de I’homme traitait de toutes les formes de discrimination dans le méme
document. Il a rappelé que le Pacte international relatif aux droits civils et politiques ne faisait
aucune distinction entre la haine raciale et la haine religieuse qui constituait une incitation a
la discrimination, & I’hostilité ou a la violence.

35.  Le représentant de I’Egypte a déclaré que le rapport de la session d’experts était
important car il mettait en évidence les lacunes des instruments internationaux, qui ne
traitaient pas de certaines infractions, et montrait la nécessité d’élaborer un protocole
additionnel. L’Egypte s’alignait sur les déclarations qui avaient été faites par I’ Afrique du
Sud et au nom de I’OCI. Les experts avaient soulevé la question des définitions et il était
évident qu’il existait des lacunes ; les experts devaient donner leur avis pour élaborer ces
définitions. Il existait un accord a I’échelle internationale sur la nécessité d’interdire
différentes formes de discrimination, pour lesquelles la Convention internationale sur
I’élimination de toutes les formes de discrimination raciale constituait un précédent.
Lorsqu’ils s’étaient produits, les crimes avaient été dénoncés et condamnés par tous.

36. A lademande de la Présidente-Rapporteuse, le secrétariat a précisé que la consultation
intersessions d’experts avait pour objectif de solliciter la contribution des experts a titre
préliminaire sur le document relatif aux éléments adopté par le Comité spécial a sa dixieme
session. Il reviendrait au Comité de décider, a la onziéme session, des mesures & prendre
s’agissait de remédier aux éventuelles lacunes ou de recueillir d’autres avis juridiques.

Exposé et débat sur la diffusion de discours de haine

37. A ses 4°, 5° et 6° séances, le Comité spécial a examiné la question de la diffusion de
discours de haine au titre du point 5 de I’ordre du jour. A la 4¢ séance, Joanna Botha,
professeur associé et chef du département de droit public a la faculté de droit de I’Université
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Nelson Mandela, Port Elizabeth (Afrique du Sud) et avocate de la Haute Cour d’Afrique du
Sud, a exposé les recommandations, conclusions et avis formulés par les experts sur la
diffusion de discours de haine durant la consultation intersessions, qui s’était tenue les 21 et
22 octobre 2020. On trouvera a I’annexe | du présent rapport un résumé de cet exposé et du
débat qui a suivi.

38.  Toujours a la 4® séance, la Présidente-Rapporteuse a informé le Comité spécial qu’elle
devait s’absenter d’urgence de Geneve pendant quelques jours pour des raisons personnelles.
Les séances suivantes ont été présidées par les présidents par intérim, Julia Imene-Chanduru,
Représentante permanente de la Namibie auprés de I’Office des Nations Unies et des autres
organisations internationales a Genéve, et Salomon Eheth, Représentant permanent du
Cameroun auprés de I’Office des Nations Unies et des autres organisations internationales a
Geneve.

Exposé et débat sur toutes les formes contemporaines de discrimination
fondées sur la religion ou les convictions

39. A ses 7¢ et 8% séances, le Comité spécial a examiné le point 6 de I’ordre du jour, &
savoir toutes les formes contemporaines de discrimination fondées sur la religion ou les
convictions. M™ Imene-Chanduru a présidé la 7¢ séance et M. Eheth la 8¢ séance. A la
7¢ séance, le Comité a entendu un exposé de Doudou Diéne, ancien Expert indépendant sur
la situation des droits de I’homme en Céte d’lvoire, ancien Rapporteur spécial sur les formes
contemporaines de racisme, de discrimination raciale, de xénophobie et de I’intolérance qui
y est associée et ancien fonctionnaire de I’Organisation des Nations Unies pour I’éducation,
la science et la culture, sur les recommandations, conclusions et avis formulés par les experts
sur la question de toutes les formes contemporaines de discrimination fondée sur la religion
ou les convictions durant la consultation intersessions. On trouvera a I’annexe | du présent
rapport un résumé de cet exposé et du débat qui a suivi.

40. A lafin de la 8¢ séance, le représentant de I’ Afrique du Sud a indiqué que, lors d’un
examen des documents de la session, il avait noté que les documents, y compris le rapport de
la consultation intersessions d’experts, ne fournissaient guere de propositions concréetes
concernant les termes qu’il faudrait utiliser dans un protocole, mais énuméraient plutot des
questions et des problémes. Il avait espéré que les experts auraient travaillé a I’élaboration
d’un texte. Le secrétariat a précisé que le processus avait effectivement commencé avec le
document relatif aux éléments de la dixiéme session et le résultat final approuvé par les Etats.
Les experts juridiques avait pour mandat, en application de la résolution 42/29 du Conseil,
d’examiner les éléments d’un projet de protocole additionnel a la Convention internationale
sur I’élimination de toutes les formes de discrimination raciale rassemblés par le Comité
spécial a sa dixieme session et d’élaborer un rapport sur les délibérations et les
recommandations & soumettre au Comité & sa onziéme session. A ce stade, les experts avaient
pu faire part de leurs commentaires, de leurs questions et de leurs réflexions et propositions
d’ordre juridique. Le représentant de I’ Afrique du Sud a suggéré que le secrétariat examine
les définitions figurant dans les documents internationaux existants et fasse la compilation
des définitions qui avaient fait I’objet d’un consensus en vue de les soumettre au Comité
spécial pour examen.

Exposé et débat sur la cybercriminalité pour motifs liés a la race

41.  Le Comité spécial a examiné le point 7 de I’ordre du jour, a savoir la cybercriminalité
pour motifs liés & la race, & ses 9% 10° et 11° séances, au cours desquelles
M™e Imene-Chanduru et M. Eheth ont remplacé la Présidente-Rapporteuse. A la 9¢ séance, le
Comité a entendu un exposé de Joanna Kulesza, professeur de droit international a
I’Université de Lodz, en Pologne, membre du comité scientifique de 1’Agence des droits
fondamentaux de I’Union européenne et Présidente du Conseil consultatif du Forum mondial
sur la cyberexpertise, qui a rendu compte des recommandations, conclusions et avis formulés
par les experts sur la question de la cybercriminalité pour motifs liés a la race durant la
consultation intersessions. On trouvera a I’annexe | du présent rapport un résumé de cet
exposé et du débat qui a suivi.
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Exposé et débat sur les mesures préventives destinées a combattre
la discrimination raciste et xénophobe

42.  Conformémenta son programme de travail, le Comité spécial devait aborder le point 8
de I’ordre du jour, a savoir les mesures préventives destinées a combattre la discrimination
raciste et xénophobe, a sa 12° séance. Pour des raisons techniques, Anna Spain Bradley,
Vice-Chanceliére pour I’équité, la diversité et I’inclusion a I’Université de Californie a Los
Angeles et ancienne professeur de droit & I’Université du Colorado (Etats-Unis d’ Amérique)
n’a pas pu faire son exposé sur les recommandations, conclusions et avis formulés par les
experts sur le sujet durant la consultation intersessions.

43.  Ensaqualité de Président de la séance, M. Eheth a invité les représentants a faire des
déclarations sur les mesures préventives destinées a combattre la discrimination raciste et
xénophobe. Il leur a suggéré d’examiner, entre autres, la question de savoir si le protocole
additionnel devrait étre libellé uniquement en des termes juridiqguement contraignants et s’il
devait prévoir des mesures garantissant des enquétes rapides et efficaces sur les allégations
d’actes de nature raciste et xénophobe, I’accés des victimes a des recours utiles et la
fourniture d’une assistance juridique aux victimes pour garantir I’accés a des recours utiles.

44,  Le représentant de I’Afrique du Sud a indiqué que sa délégation ne pensait pas que le
protocole additionnel devrait étre libellé uniquement en des termes juridiqguement
contraignants, car il était toujours utile de définir des principes directeurs dans un tel
document pour aider a mieux comprendre le sujet, la terminologie et la maniére de
I’interpréter. Sa délégation estimait qu’un langage prescriptif conviendrait.

45,  Le représentant de I’organisation non gouvernementale International Human Rights
Association of American Minorities a déclaré que I’incapacité de s’attaquer a I’apartheid et
aux autres crimes contre I’humanité liés au racisme par manque de volonté politique
continuait de poser des problémes. Il serait important d’examiner les effets de la
résolution 48/7 du Conseil des droits de I’lhomme sur les séquelles du colonialisme. Le
colonialisme avait été inscrit a I’ordre du jour, de méme que les crimes contre I’humanité
causés par le racisme, mais les procédures spéciales semblaient manquer de volonté politique
ou ne pas en faire assez pour réduire la portée de I’apartheid en lien avec le déni du droit a
I’autodétermination. Le représentant a suggéré que le Comité spécial examine la nécessité
pour le Comité pour I’élimination de la discrimination raciale de recevoir des pétitions et de
les transmettre aux entités compétentes du systeme des Nations Unies, conformément a
I’article 15 de la Convention internationale sur I’élimination de toutes les formes de
discrimination raciale.

46. A la 13¢ séance, M. Eheth, s’exprimant en sa qualité de Président par intérim, a
informé le Comité spécial qu’une décision avait été prise concernant la tenue de la onzieme
session. En raison d’une urgence personnelle, la Présidente-Rapporteuse continuera a étre
absente de Genéve. Compte tenu du programme de travail, il fallait qu’elle soit toutefois
présente pour I’examen de I’importante question des conclusions et recommandations de la
session. Il a donc été décidé, en consultation avec la Présidente-Rapporteuse, d’ajourner la
onzieme session et de la reprendre dés que possible en 2022.

Débat général et échange de vues

47.  Laonziéme session du Comité spécial a repris le 18 juillet 2002. A sa 14¢ séance, au
titre du point 9 de I’ordre du jour, la Présidente-Rapporteuse a fait brievement le point des
faits nouveaux et le Comité spécial a tenu un débat général et un échange de vues sur la
onziéme session, en vue d’adopter les conclusions et recommandations de la session, au titre
du point 10 de I’ordre du jour.

48. A la 15¢ séance, au titre du point 8 de I’ordre du jour, le Comité spécial a entendu
I’exposé de M™ Spain Bradley (voir par. 49 ci-dessus), qui a résumé les orientations
formulées durant la consultation intersessions d’experts sur la question des mesures
préventives destinées a combattre la discrimination raciste et xénophobe. On trouvera a
I’annexe | du présent rapport un résumé de cet exposé et du débat qui a suivi.
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V.

Adoption des conclusions et recommandations
de la onziéme session

49.  Toujours a la 15°% séance, le Comité spécial a adopté les conclusions et
recommandations de la onziéme session, au titre du point 10 de I’ordre du jour. Dans
le cadre de son mandat, le Comité avait eu des échanges avec les experts sur les quatre
questions, comme décrit en détail ci-dessous.

50.  Ence qui concernait la diffusion des discours de haine, le Comité spécial a conclu
gu’il devrait :

a) Obtenir une assistance contextuelle et juridique afin de remédier aux
éventuelles lacunes juridiques ou solliciter I’avis d’autres experts sur des questions
telles que I’incrimination, le contexte historique dans lequel les dispositions de droit et
les traités ont été adoptés, et les définitions terminologiques ;

b) Envisager d’élaborer un document afin de recenser les termes et les
définitions des instruments internationaux existants qui pourraient étre utilisés dans un
protocole additionnel ;

C) Obtenir une coopération internationale afin de prévenir et de combattre
la diffusion des discours de haine et de contribuer a leur éradication.

51.  En ce qui concernait toutes les formes contemporaines de discrimination fondées
sur la religion ou les convictions, le Comité spécial a conclu qu’il devrait :

a) Poursuivre la discussion sur la lutte contre toutes les formes
contemporaines de discrimination fondées sur la religion ou les convictions et sur la
définition des éléments qu’il faudrait inclure dans un protocole additionnel afin de
combler les éventuelles lacunes ;

b) Envisager d’utiliser les éléments contenus dans le plan d’action figurant
dans la résolution 16/18 du Conseil des droits de I’homme (Lutte contre I’intolérance,
les stéréotypes négatifs, la stigmatisation, la discrimination, I’incitation a la violence et
la violence visant certaines personnes en raison de leur religion ou de leur conviction)
afin d’alimenter les discussions sur la religion ou les convictions dans le contexte du
protocole additionnel.

52.  En ce qui concernait la cybercriminalité pour motifs liés & la race, le Comité
spécial a conclu qu’il devrait :

a) Etudier les travaux d’autres organes de I’Organisation des Nations Unies
sur la lutte contre la cybercriminalité, tels que le Groupe d’experts gouvernementaux
chargé d’examiner les progrés de I’informatique et des télécommunications dans le
contexte de la sécurité internationale et le nouveau Comité spécial chargé d’élaborer
une convention internationale générale sur la lutte contre I’utilisation des technologies
de I’information et des communications a des fins criminelles, qui devait présenter le
projet 2020 d’une convention internationale sur la cybercriminalité en janvier 2022 ;

b) Etudier les moyens de relier des éléments de ses travaux sur la
cybercriminalité pour motifs liés a la race aux initiatives et travaux de I’Organisation
des Nations Unies sur la cybercriminalité, comme indiqué au point a) ci-dessus.

53.  En ce qui concernait les mesures préventives destinées & combattre la
discrimination raciste et xénophobe, le Comité spécial a conclu qu’il devrait revoir le
projet de dispositions du paragraphe 108 g) du texte relatif aux éléments pour gagner
en précision et envisager de formuler les choses difféeremment dans ces paragraphes.
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Summaries of the presentations and initial discussions on the
agenda topics

Presentation and discussion on dissemination of hate speech

1. At its 4th, 5th, and 6th meetings, the Ad Hoc Committee considered agenda item 5 on
the dissemination of hate speech. Joanna Botha, Associate Professor and Head of the
Department of Public Law at the Faculty of Law, Nelson Mandela University, Port Elizabeth,
South Africa, and Attorney of the High Court of South Africa, gave a presentation on the
advice, recommendations, and conclusions drawn by the experts on the dissemination of hate
speech at their intersessional consultation of 21-22 October 2020.

2. Ms. Botha briefly situated the background of the experts’ mandate, “to consider the
elements of a draft additional protocol to the Convention and to prepare a report on our
deliberations and recommendations for the Ad Hoc Commiittee at its 11th session,” and noted
that the purpose of her presentation at the 11th session is to report on the first issue the experts
considered: dissemination of hate speech, as addressed in paragraph 108(a)—(d) of
A/HRC/42/58, the report of the 10th session of the Ad Hoc Committee.

3. Ms. Botha then discussed article 4 of the ICERD — noting that article 4(a) has been
the subject of much academic and political discussion — and outlined the interpretation of
dissemination of hate speech in General Recommendation 35. She outlined the nexus
between hate speech and discrimination, and highlighted the mandatory nature of article 4,
which shows how central it is to the struggle against racial discrimination. She stated that it
is a mistake to think that the ICERD defines hate speech, and that General Recommendation
35 clarifies this. She explained that racist hate speech can take many forms and is not confined
to only explicitly racial remarks — it can include acts, signs, pamphlets, language, symbols,
and can be both verbal and non-verbal, and occur offline or online. She also noted that
recommendations apply to racist hate speech, whether from individuals or groups, in
whatever form it manifests, orally or in print, or disseminated through electronic media,
including the internet and social media, plus non-verbal forms of expression, for example
display of racist symbols, images, and behaviour at public gatherings, including sporting
events.

4, Ms. Botha then outlined state obligations regarding hate speech, which include giving
urgent attention to all manifestations of racist hate speech and taking effective measures to
combat them; taking “immediate and positive measures” to eradicate incitement and
discrimination, and dedicating the widest possible range of resources to eradication of hate
speech — including legislative, executive, administrative, budgetary, and regulatory
instruments, plans, policies, programmes, and regimes; taking a holistic and integrated
approach to regulation of hate speech; adopting legislation to combat racist hate speech that
falls within the scope of article 4 of the ICERD.

5. Ms. Botha discussed factors and context to consider for criminalization, which she
views as very important. Factors to consider include the content and form of speech; the
economic, social, and political climate at play; the position or status of the speaker and the
audience to whom speech is directed — which she considers very important, as a high-status
speaker can lead to greater violence; the reach of the speech, or how broadly it is
disseminated; and the objectives, or purpose, of the speech, which is important for
determining incitement and whether a defence is available. Ms. Botha also stressed that
restrictions cannot be too broad or vague. They must be formulated with precision, due
regard, and a balanced approach. She noted, specifically that insult and slander cannot be
criminalized for these reasons.

6. Addressing specific expert elaborations on the proposed draft elements in paragraph
108, Ms. Botha noted the experts’ general discomfort with the wording. She recalled that the
experts were uncomfortable that the criminal provisions would apply “irrespective of the
author,” as they all agreed authorship is a key component of a standard criminal law analysis,
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even though the experts understand the desire to capture both the original author and people
who share the content. She explained that when an act is being criminalized, we need to
ensure that there is a very strict and precise definition being used, and that much of the
language in paragraph 108 is not precise enough to meet this standard.

7. Ms. Botha noted the experts’ suggestion that “acts” should be quite broad, including,
for example, the display of signs, symbols, and gestures. She stressed the experts’ position
that, for criminalization to be appropriate, stronger definition for “racist,” “xenophobic,” and
“religion/religious” should be elaborated. She also addressed the issue of online versus
offline speech and that the experts agreed that everything which applies offline should also
apply online, but there is more potential for material to “go viral” online, thus there is more
potential for harm in that venue.

8. Discussing elements (a)—(c) of paragraph 108, Ms. Botha noted the experts’ opinion
that “hate speech” in 108(a) is far too broad and too vague. Terminology needs to have a
precise, consistent definition and specific requirements when it is being used for the purposes
of criminalization. She also believes there should be available defences, but that these do not
necessarily need to be elaborated.

9. On 108(b) the experts agreed that the wording was quite problematic, as it conflates
hate crimes and hate speech. Legally-speaking, as hate crime occurs when an existing
criminal act is committed with a discriminatory bias. All States Parties should be regulating
hate crimes, but there must be a distinction between regulation of hate crimes and
criminalization of hate speech.

10.  Ms. Botha relayed that the experts found paragraph 108(c) far too broad, but also
redundant because a precise definition of hate speech would capture everything mentioned
in this clause. She noted the experts felt it confused things rather than adding clarity or
precision.

11.  Regarding thematic issues, experts at the consultation focused on the interplay
between criminal and civil law. While they believe criminalization of hate speech is
necessary, it must be done with a precise definition and reserved for the most egregious cases.
The experts also agreed — as has been stressed by CERD and the ICERD - that it would be
misguided to rely only on legal measures and that positive and preventive measures are
necessary as well. When law is involved, they also agreed that in addition to criminal law
measures, civil law and effective human rights standards are of vital importance for a
standard to have a broad range of recourse.

12.  In response to Ms. Botha’s presentation, the representative of South Africa
acknowledged that the group of experts were asked specifically to look at the draft, and that
he has heard their cautions to deal very specifically and carefully with language, but notes it
would have been helpful to receive some language proposals as well. He shared that South
Africa has been grappling with the subject of hate speech recently, and they have even had a
case where someone said something discriminatory in Greece and it was prosecuted in South
Africa, and requested that Ms. Botha share about the South African process.

13.  Ms. Botha responded that, insofar as language is concerned, her presentation and the
expert report have been shared with the Member States, and in her view when the
dissemination of hate speech is criminalized, we need to use specific language, mainly “the
advocacy of hatred against a person or group of persons based on the grounds which are
specified in the Convention itself,” potentially extending and exploring that, “and which
incites to harm.” From her perspective those are standard, clear terms that should be used for
the criminalization of hate speech because it also captures hatred, intention, incitement, and
harm — the key elements.

14.  She also responded to the South African delegate’s request to explain a bit about what
is happening in South Africa, and she explained that the wording she had just suggested
comes not only from the ICCPR, but also from the South African Constitution, which
specifically protects freedom of expression but states that it does not extend to hate speech,
as she has defined it.

15.  Ms. Botha then outlined a piece of South African legislation known as the Promotion
of Equality and Prevention of Unfair Discrimination Act, which was passed in 2000, and

GE.22-15704



A/HRC/51/56

GE.22-15704

prohibits unfair discrimination, anti-human rights legislation, creates equality courts, and
prohibits hate speech. However, there is a problem with the prohibition of hate speech in this
Act, as it is done in very broad terms and has just been declared unconstitutional due to
overbreadth, even at a human rights level. She stated that it is not only overbroad, but also
vague and very confusing to understand, so now the legislature has to go back and create a
more precise definition for hate speech so that it can be operative even, she stressed, at a
human rights level in equality courts.

16.  She then noted that the case the delegate raised about the individual who disparaged
people of African descent in South Africa on a European beach was very well dealt with,
because the South African equality act contains a wide range of remedies, including positive
measures that can be put in place where people can be educated and compelled to experience
what it is like to be a member of the marginalized group and to understand the implications
thereof. She explained that the Equality Act does well to prohibit discrimination, but it does
not do well on hate speech due to the overbroad definition, nor has it yet properly enacted
the provisions promoting equality. She also noted that South Africa does not have a specific
hate crime offence, nor does it regulate hate crimes properly, although a number of bills have
been put forward. She stated that from her perspective, South Africa is a perfect example of
a country which should be criminalizing hate speech and regulating hate crimes, but which
is not doing so perhaps because of some uncertainty as to what the standards are.

17.  The representative of the EU made a statement on dissemination of hate speech,
sharing that the EU is deeply concerned with rising hate speech including online, and the use
of digital tools to spread hatred and violence and we have been working to prevent such
incidents related to direct and indirect discrimination in order to punish perpetrators as well
as to ensure justice, protection, and support to victims, and has been working closely with
online platforms and internet service providers on these matters. In general, she stated, the
European Union does have quite firm framework legislation on combating certain forms of
racism and xenophobic crimes, and this sets the frame for common response of all member
states to hate speech and hate crimes since it obliges member states to penalize the public
incitement to violence against a group of persons or a member of such a group defined by
reference to race, colour, religion, descent, or national or ethnic origin and that has to do with
hate speech specifically. She noted, furthermore, that member states of the European Union
must also ensure that racist or xenophobic motivation is considered as an aggravating
circumstance, or alternatively that such a motivation may be taken into account in
determination of penalties for any other criminal offences. This legislation, she explained, is
also complemented by rules to protect victims of crime since it obliges member states to
ensure their non-discriminatory treatment of victims of crime, including in respect to their
resident status, and pays particular attention to the victims of bias-motivated crime. The
delegate shared that, when it comes to the opinions expressed during the expert consultation,
the European Union shares many of the outlined on pages 6-8 of the report, and agrees with
the position that the ICERD already covers hate speech, hate crimes, and racial superiority,
as well as racial profiling and discriminatory access to human rights, and that CERD has
already given recommendations on these issues to many individual countries, including
Member States. She suggested that it may be useful to look first at what already existed before
trying to add elements to the existing law.

18.  Ms. Botha responded that she is aware of the EU’s position in relation to the regulation
of hate crimes and dissemination of hate speech, both online and offline, and agrees that what
the EU does is exceptional, but stressed that, in her view, more is needed to ensure a common
standard at the international level because the recommendations we have are merely that, and
the Convention itself does not use the word hate speech at all. It is clear that other Member
States and States Parties are not doing what is required of them, which could surely be
addressed with clearer standards as to the level of compliance.

19.  The representative of the Russian Federation expressed support that this work should
continue, and made a comment about the presentation. The delegate noted that, despite efforts
of the international community, around the world we are observing the more active use of
hate speech, as well as incitement to acts of hatred and violence and the growth of extremist
movements who spread an ethos of racial superiority. He said it is to be noted that these
phenomena take place in states which declare themselves to be democratically mature, and
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to be promoting democratic standards, and such states take almost no actions or measures to
halt hate speech, incitement to hatred, incitement to violence, and the right to free expression
and opinion. The Russian Federation considers this position to be damaging and to violate
international standards in the area of human rights, which are undergirded by the International
Convention on the Elimination of Racial Discrimination, as well as the International
Covenant on Civil and Political Rights. Freedom of expression should not be justification for
extremist movements to be able to promote any kind of racist dialogue, he stated. He also
noted the danger we experienced in the first part of the 20th century, given the rise of Nazism.
The representative raised serious concerns regarding the violation of human rights and
dissemination of violent rhetoric in online spaces, and stated that this phenomenon is
strengthened by contemporary technology. He stated it is clear that measures must be taken
to prevent and halt the spread of hate speech in social media, and that it is important to
recognise the necessity to create legislative, institutional, political, and administrative
frameworks in the area of online communication.

20.  The representative of Pakistan posed a question about the contextual factors and 5
points outlined by Ms. Botha for determining hate speech. Recalling the workshop organized
in Rabat a number of years ago by the OHCHR, he noted that some of the factors from the
Rabat outcome were the same, but two or three were different. He requested the speaker to
compare both thresholds, but also noted that under freedom of expression some States are
making vague laws and providing space that could lead to hate speech and incitement to
violence. He wondered if it would be feasible for any country to apply a five or six layer test
to determine what constitutes hate speech, because many may not have the time or capacity
to apply such an elaborate test, as it could result in a number of losses to innocent lives or
damage to property.

21.  Ms. Botha thanked the representative of Pakistan for mentioning the Rabat Plan of
Action, which deals specifically with article 20 of the International Covenant on Civil and
Political Rights, and places an obligation on States Parties to limit freedom of expression to
regulate hate speech. She went through the 6-part threshold test noting that the first step is
context, which is very much the same as she mentioned earlier. The second is speaker and
the speaker’s status, and the audience to whom the speech is directed, which is also the same
as one of the steps she mentioned. The third step is intent, and she expressed hope that she
had been clear when commenting on the wording of paragraph 108(a) versus the
recommendations of the Committee that she specifically dealt with intent and required the in
the language used that there be the advocacy of hatred and the incitement of harm, and that
is encapsulated in the intent requirement out of the test from the Rabat Plan. The fourth Rabat
Plan requirement is content and form, which is exactly the same as the number one
requirement of the recommendation coming from the Committee. The fifth, she stated, is the
extent of the speech act, which is talking about reach, and when we speak of dissemination,
we obviously mean speech that is disseminated and broadcast, not just a conversation. And
the sixth requirement is likelihood, including imminence, which is looking at potential for
harm — in other words that this speech act has a very real possibility not necessarily of causing
physical harm to the group targeted, but could be indirect harm in the form of psychological
and emotional well-being being undermined, but also it is the standing in society being
undermined. That where a group is targeted because of who they are based on skin colour,
religion, language, ethnicity, and cost as members of an outgroup that is not wanted that this
undermines their standing in society which is an indirect harm, but also undermines the social
cohesion that is necessary for a democratic state that actually prizes everybody’s worth and
capability.

22. Ms. Botha explained that her recommendations come directly from the CERD
committee itself, and she believes it has encompassed what is in the Rabat Plan of Action.
She agreed that this is an urgent and pressing matter which needs to be dealt with sooner
rather than later. Insofar as the relevance of this test is concerned, she stated the point is that
the wording of any protocol or complementary standard should be clear as to what states
parties obligations are. This test — the Rabat Plan of Action test plus the test that she
mentioned earlier would also assist domestic institutions in formulating their criminal
prohibition and then prosecuting authorities being able to decide what speech falls in the
ambit thereof. These, she explained, are considered standard, good requirements for
regulating hate speech under the criminal law.
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23.  Noting there were no further requests for the floor at that time, the Chair-Rapporteur
proceeded with a question of her own. She sought Ms. Botha and the delegations’ views on
the discussion elements paper circulated in advance of the 11th session, and sought further
understanding on the benefits, risks, and challenges of a criminal law versus a civil law
approach, and whether a regulatory framework is sufficient to eliminate hate and
discrimination.

24.  Ms. Botha responded first by outlining the risks. She explained that if the standard is
not clear — if legislative measures are too broad, or too vague — they can end up stifling
freedom of expression, which is vital to ensure the importance of democracy and the peoples’
views and voices are heard, and that they feel valued. She notes that she has stressed
throughout her presentation and this dialogue the importance of freedom of expression and
proper balancing. She explained that the risk of an unclear standard is that, in an attempt to
promote human equality and dignity, there might be a regulator that is too broad and captures
insults and ridicule, which in her view should never form part of criminal legislation. That
part should be reserved for civil law, but even with civil law and human rights law there is a
need for a precise regulator — though in those cases it need not include intent, because it is
the impact on the victim that is important.

25.  As for the benefits, Ms. Botha noted that it is critically important that we do not see
regulation in isolation. We need to appreciate that when we aim to combat, to eliminate, to
protect victims of unfair discrimination and racial and religious violence, this is a huge
problem that is caused by humanitarian crises, international conflicts, human mobility,
migration, climate change, etc. She stressed that we need to understand the necessity of a
multi-faceted approach to deal with this crisis. Human rights law is important, the civil law
is important, the criminal law is exceptionally important to deal with those cases which are
egregious, which aggravate hatred, which call for groups to be eliminated, that call for groups
to be othered, not to be wanted at all, because when the victims of those speech acts were
ignored, in essence it deemed them unworthy, that they were not wanted in our society, and
the authorities are not prepared to put a law in place to deal with that type of situation. Ms.
Botha noted that when a state enacts legislation at multiple levels to protect the victims of
such speech discrimination, at a criminal level, a civil and human rights level, and has
measures in place to overcome discrimination — positive measures — then the benefit is that
everybody in society feels worthy and feels that the state respects their rights. The work done
on victims and not being felt wanted and the state ignoring the symbolic value of the law in
this respect is absolutely critical. She also stressed that we need to get it right, because
freedom of expression is also important.

26.  Addressing the question of challenges, Ms. Botha suggested the need to accept that
this should not be a political process can be a challenge, as can egos, and historical challenges
as to who can and cannot be racist and who can and cannot be protected. She said it is
important to draw lines empathetically, fairly, and humanely, and to bring everyone to the
table. She also stressed that she believes the benefits outweigh the risks and challenges.

27.  The Chair-Rapporteur followed up by asking Ms. Botha what, to her view, does the
additional protocol aim to prevent or protect against, and how would the additional protocol
ensure regulation of hate speech does not place undue limits on freedom of opinion and
expression?

28.  Ms. Botha responded that, in her view, the additional protocol aims to prevent a
situation where States Parties can say they are uncertain of what the standard is and what is
required of them. She noted that the existing Convention is unclear on exactly what States
are required to regulate, because it merely says “an offence punishable by law,” which could
be interpreted to not necessarily include the criminal law. While she thinks that is a stretch,
she stated it is clear that more certainty is needed as to what states’ obligations should be in
this respect, and also given the proliferation of what is going on now in the world in relation
to discrimination and hate speech, it’s clear that we need to do more. She reiterated that the
Convention needs to be clearer, made priority, and it needs to be completely up-to-date with
the online space. In her opinion, the existing Convention does not speak too clearly to what
States Parties’ obligations are.
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29.  On the issue of ensuring freedom of opinion and expression is protected, Ms. Botha
noted that she has aimed to answer that, but wished to stress that the criminal law should be
reserved only for those cases that fall within a very strict test, and that we have a threshold
test that States Parties can use to assess what is and isn’t speech deserving of criminal
sanction. She further explained that penalties must be consistent, and that we need to look at
custodial sanction. She noted these are very complex issues that need to be explored in more
detail and tapped into to ensure there is due regard for all rights in the human rights
framework.

30.  The representative of South Africa commented that the African Group and South
Africa have raised that the ICERD was written 56 years ago and that the writers,
unfortunately excluded many of the people that were victims of racial discrimination, since
they were mostly colonies and, in many of the countries, had no rights at all — including in
some of the countries that actually proposed and wrote the document. The fight for racial
freedom in those countries still had not finished, and it was only more than a decade later that
many of the freedoms of movement and equality came about in many of these countries. In
2001 the Durban Declaration and Programme of Action brought almost 200 countries in the
world together where the issue of the definitions and elaborations of what is understood as
racial discrimination, racism, systemic racism, racist hate crimes and it was elaborated by
countries which wrote the ICERD in 1965 and ones that were not at the conversation in 1965
working together. He stated that, unfortunately, some of those countries who wrote the 1965
document do not support the DDPA and are working very hard against it, while others support
it. The problem was that the Convention must be one of the only conventions that is old and
without an additional protocol. For example, the Convention on social and economic rights,
women’s rights, and children’s rights have additional updates as the world has changed and
people have accepted the rights of these groups, yet this Convention seems to be a “holy
cow’, and the African Group did not understand why some states considered it is so perfect
as to not require any elaboration, especially because the document itself has only a small
section that speaks in broad, general terms about racial discrimination. It did not specify what
was meant by racial discrimination. He indicated the lack of participation from some of these
countries, which was needed for further elaboration. In light of this, the representative asked,
how the Committee might move forward. He highlighted the need to bring the Committee
together to form a common understanding in order to elaborate and update the ICERD.

31.  Ms. Botha replied that, in her view, recognizing this problem, perhaps in relation to
the SDGs and looking at how SDGs are met might be useful. She believes the way forward
is to acknowledge upfront that is a very real problem undermining our world, and victims
and people are regularly targeted, ostracized, and made to feel othered. She noted that she
suspects, ironically, that some of the Member States the representative mentioned do, in fact
regulate this type of speech in their own countries very well, and further ironically some of
the Member States who push for the additional protocol to be implemented actually in their
own countries do not regulate online and offline hate speech and discrimination. Ms. Botha
suggested that we need a common approach where there is buy in that this is an issue we all
face. It is a reality that when people are made to feel unwelcome in a society because they
are different, that you’re undermining the whole ethos of society and who we are as a people.
We need to acknowledge this problem and do more work like we did at Durban, which was
in 2001 — but now we are in 2021. She noted that if we look at the SDGs, some of them
spotlight exactly what is happening here, so perhaps the answer is to work together as teams
and not in silos to do our best to change the world for the better. She stated that she does
think it is time for us to move past a Convention that was developed in the 1960s.

32.  The Chair-Rapporteur requested Ms. Botha’s reflections on whether the additional
protocol should provide guidance on offline and online provisions separately? She also asked
who are the intended perpetrators of the criminal provisions, and does the identity of the
author matter? Does the reach of a powerful author provoke a different response than a less
powerful actor? What is the required intent to prove the criminal act?

33.  Ms. Botha responded that, in her view, the basics — what the elements are — of hate
speech at the criminal level are the same online or offline; but the reality is that with online
hate speech and the hate groups and organization thereof there would need to be more specific
requirements as to what constitutes online speech, as opposed to offline speech and what it
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is that you’re trying to regulate. She noted that, the basic elements should be the same for the
offence, but you would need to require a bit more particularity as to the distinctions between
the two. Experience shows, if one looks at the European example and the work that is being
done by EU and indeed other countries, to regulate the issue of online hate speech, and
cybercrime, and cyber speech, that you need to be more specific there.

34.  On the second and third questions, which Ms. Botha found had some overlap, she
responded that when you deal with a criminal sanction, the identity of an author and their
reach that that would be a critical factor in deciding a) whether or not to prosecute, b) whether
there has been incitement of hatred, because then you look at the audience as well — the
intended audience as well as possibly the unintended audience, and c) would look at the
impact of the harm. Because it’s the potential for harm that is really important when deciding
if someone should be prosecuted for the criminal offence of hate speech. Ms. Botha clarified
that she was not suggesting that this be part of the elements, but when it comes to the hearing
of the case and deciding whether or not to prosecute, and if this person is found guilty what
the sanction should be, then undoubtedly the author of the speech is going to be really
important. She explained that this is why she believes there is a problem with the wording to
the introduction of to paragraph 108 where it say “irrespective of the author.” She suggests
that it be removed, and for it to be made clear that this is relevant to the consequences of hate
speech.

35.  Ms. Botha also raised the issue of required intent, and the need to distinguish between
hate speech that is so serious as to warrant criminal regulation and hate speech which should
be dealt with as a human rights-type intervention. She stated that intent is necessary in
criminal law to protect freedom of expression: there must be intent to advocate hatred, which
is different than insult, ridicule, and offense. She explained that hatred has been defined quite
extensively in international law and also at various domestic levels. She noted that in her
extensive work on the problem with hate, she has found it clear that hate against people who
are different to us is a specific intent where you advocate that hatred, and you must also incite
others to harm societal well-being or the group of individuals. So incitement requires intent,
advocacy requires intent at the criminal level. At the human rights level, which is different
from the criminal or civil levels, she notes it is necessary to look at the words that were
actually used, who it targets, and the impact of that speech. But she stressed the need for a
criminal law response as well and questioned why this type of hate is any different than
murder or rape, for example, when the harm can be as severe.

36.  The Chair-Rapporteur then questioned Ms. Botha about whether there are any existing
regulations on hate speech outside of ICCPR article 20. Ms. Botha responded that the ICCPR
is the go-to, but that there are other treaties that talk about discrimination and hate speech:
CEDAW, for example, in the context of women. But in those cases, Ms. Botha explained, it
is all done peripherally in a way that does not address the issue head-on. From her
perspective, the primary international treaties are the ICERD and the ICCPR.

37. At its 5th meeting, the Chair-Rapporteur was called away from Geneva on an urgent
personal matter, and Ms. Julia Imene-Chanduru, Permanent Representative of the Republic
of Namibia to the United Nations in Geneva chaired the meeting. She recalled the
presentation by Ms. Joanna Botha at the 4th meeting, and suggested the 5th meeting begin
by considering the definitions in the Committee’s discussions. She asked the Committee how
to define racism, xenophobia, hate speech, hate crime, racial profiling, intolerance, racist and
xenophobic content, and opened the floor for discussion, reminding delegates that the
questions are from the elements document that had previously been circulated.

38.  The representative of Venezuela delivered a statement about hate speech where he
expressed appreciation for the work of the Committee and the discussions intended to steer
it toward consensus on the elaboration of complementary standards which will allow a filling
of gaps in the Convention, to strengthen the fight against racism, racial discrimination and
forms of related intolerance, which include hate speech and incitement towards racial hatred.
He requested that steps be taken to eliminate incitement to racial hatred as part of the
complementary standards, and stated that all should be concerned about the upswing around
the world, particularly in developed countries, of increased incitement of racial hatred and
racial incitement as well as extremist speech all used by political parties including political
parties of a neo-fascist and extreme right which put at risk all that had been achieved in the
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field of human rights, in particular concerning Afro-descendants and other vulnerable groups.
He explained that VVenezuela itself has taken key steps to ensure that diversity is one of the
strengths of the Venezuelan state through proactive approach to involve all sectors of society
in line with the provisions of the convention. In 2017, it adopted constitutional law against
hatred and for peaceful coexistence and tolerance, the purpose of which is to recognize
diversity and ensure tolerance and prevent and stamp out any forms of hate or discrimination,
harassment or violence.

39.  The representative of Cameroon expressed the importance of this Committee to his
country, and the essential, important nature of the subject matter it deals with. He wished to
underscore the pertinence of ensuring that the Committee contribute to a specific
determination and definition of the terminology. He noted that the majority of international
texts, including the Charter and the Conventions, as well as various other international
instruments contain very specific and clear definitions with regard to what is hate, racial hate
speech, racism and all of the terminology concerning this subject matter. He stated that his
delegation insisted that in an increasingly globalized world, that is pursuing ways of peaceful
and harmonious coexistence, practices such as racism are not acceptable in the current era
and they hinder development. The lack of a specific definition, which is duly aligned with
the definitions which found in existing texts, and also found in national legislation, is a major
failing which must be addressed. Today’s societies are clamoring and making their claims in
the different political movements across the political spectrum which are emerging.
Therefore there is a need to contribute to specific definitions that are easy to interpret, use
and understand, and which would facilitate the crafting of a universal international instrument
that will be broadly and universally accepted. The work being undertaken is vitally important,
underlining the necessity to be very precise and specific with language. The definition of
terms, clarification of language and meaning would put an end to any confusion. The
additional protocol should be a useful one, that will contribute to the harmonization of
relationships in and between societies.

40.  The representative of the IHRC stated that IHRC has launched educational campaigns
on television and social media to combat false and misleading news and hate speech and
reduce the stigmatization of people due to their infection with coronavirus.

41.  Ms. Imene-Chanduru then asked a further question of the Committee, requesting
delegates’ perspectives on whether there should be a distinction between the author of the
speech and a person who forwards or shares it. The representative of South Africa responded
that his country has been moving toward the criminalization of hate speech, and legislation
has been drawn up and used in a number of cases where persons were seen to have used racial
hate language that caused harm to the public. He noted some of these prosecutions have been
quite successful and that as new laws are put in place, they are tested in the courts against the
Constitution to ensure that it is defined and adheres to the best tests for what hate speech is.
He agreed with the representative of Cameroon that it is extremely important for the
Committee to elaborate further on the ICERD — as it is an older document and there is not
common understanding of the terminology, and it would be very important to find common
understanding. He expressed South Africa’s understanding that there is a difference between
the original author of hate speech, but the problem that comes with modern technology is
while the original author might have been an important person, which makes it a serious issue
due to the person’s standing in the community, the problem is that these statements are often
picked up by other internet influencers, and some of them have a much larger following than
the original author themselves. They therefore spread it very quickly. He suggested that
perhaps the Committee should classify between the two in its text and its language, but a
lesser punishment or lesser form of damage done by the person who spreads it than the
original author should not be assigned. While the intent of the original author is important, it
could be possible for the person spreading the information to do more damage.

42.  The representative of Cameroon stated that his South African colleague had raised a
central issue of the debate, and noted that the problem facing the Committee is the question
of whether the author of the crime and/or the accomplice to the crime should be held
accountable, is a classic issue in criminal law. The question was who caused the greater harm,
and what is the responsibility of the author and of the accomplice? He noted there is
tremendous legal scholarship on this matter. But there needs to be a clear distinction between
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the author and the person spreading the information. The delegate also raised the importance
of intention, noting that perhaps there was a specific problem that the author was trying to
resolve. He surmised that this work is quite delicate and will contribute to providing further
specifics on the exact meaning of the terms and terminology that would be used in elaborating
the additional protocol to the Convention.

43.  Ms. Imene-Chanduru then asked whether the identity of the author matters: does the
reach of a more powerful actor provoke a different response than a less powerful actor? The
representative of Pakistan responded, stating that the person who is in power can damage the
most with hate speech or incitement to violence, but for the sake of developing law or
convention it would be difficult to differentiate on the individual based on their position, so
in Pakistan’s view, we need to treat them equally within the ambit of the additional protocol.

44.  The representative of South Africa stated that the representative of Pakistan on behalf
of the OIC made very valid points, adding that the position or status of a certain person may
lead the audience to accept the words or speech more easily, therefore impacting the reach of
the hate speech. But he questioned, how this could be differentiated in a treaty or document.
He noted that a certain person may be very important in one country, but unknown in another.
He stated that this equally in the text. He noted that, whilst in the end there is an effort to take
the author to task in a legal situation, there they will judge the influence of such a person. But
in a text you can’t really do it. It’s a fact that here one deals with the fundamental principle
of it, and once it reaches prosecution, etc. if it ever goes that far, that’s where the damage is
done by the person would be evaluated and that includes the person’s status in society.
Because a person of high value and status in society can very easily do much more damage
than an ordinary person does, but there should be no difference under the law. The law should
treat everybody equally.

45.  The representative of Cameroon commented that the relevant statements by the
representatives of Pakistan on behalf of the OIC and South Africa raised the important issue
of aggravating circumstances. When racial hate speech is disseminated by a high profile actor
it was more likely to be accepted as this person is an authority. The author of the statement
and the person who is spreading the hate speech disseminates the speech as a function of their
social status was also an important consideration.

46.  Ms. Imene-Chanduru posed another question to the Committee about whether there
should be an emphasis on working with the private sector to accomplish the goals of the
additional protocol. The representative of South Africa believed it extremely important to
take the views of and work with civil society on these matters, as in the private sector and
civil society there were media houses, which included social media systems. He noted that
currently some of the social media platforms were addressing the issue of hate speech on
their platforms, following pressure that various civil society movements. He stated that social
media platforms could not argue they were only a platform for freedom of speech while
cognizant of the harm which could result and that the platform is the vehicle that allows hate
speech to be disseminated very easily and very far. He emphasized that civil society should
help drive change and respond to calls from people, societies, and organizations in countries.
He explained that South Africa’s Constitution is very strict on freedom of speech, because of
its past experience when apartheid restricted what people could say or publish. Therefore,
South Africa believes the ability to say what needs to be said is sacrosanct, but no right is
unlimited. He recalled that the ICERD itself and the ICCPR mention there are times when
the ability for freedom of speech could eb limited, and that no right is absolute. The
Committee should be very careful and narrow its definitions and focus in order not to infringe
upon freedom of speech, but that there be a careful consideration of the kind of speech that
caused harm or damage. Therefore he agreed with Ms. Botha that sometimes in writing
regionally the documents are quite broad, but we should narrow the definitions to better target
hate speech.

47.  Responding to South Africa, Ms. Imene-Chanduru noted the importance of starting
with definitions. The representative of the IHRC took the floor to agree with the South
African representative, stating that IHRC sees false media reporting as a contributor to
creating problems without accountability. Therefore, international laws must bring
accountability and be applied equally. He stated that it created confusion when there is false
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media reports on private and religious matters, and urged focus on such laws and how to
make them equitable and effective.

48. At the Committee’s 6th meeting, Mr. Salomon Eheth stood in for the Chair-
Rapporteur during her continued absence and resumed the discussion on item 5 concerning
the dissemination of hate speech. He recalled the presentation at the 4th meeting by Ms.
Joanna Botha, and the discussion at the 5th meeting regarding definitions. He opened the
floor for comment and suggested revisiting the differences between a criminal law versus a
civil law approach to the issue.

49.  The representative of South Africa commented on the issue of defining terminology
and noted that many of the terms are clearly defined in other documents, including the DDPA.
As for the discussion of criminal versus civil law, the difference was that often the victim of
hate crime or hate speech or racism was usually a person from a disadvantaged community.
The problem of using a civil law process is that the aggrieved party would likely need to
employ a legal professional to take the perpetrator to civil proceeding. This was unlikely due
to the availability of resources for the aggrieved party. Even in countries where there are
public prosecutors or lawyers to assist, that access to that is almost impossible. Looking at
the criminal justice system, if the speech itself or the incitement itself is aggrieved enough
that it causes harm — it is not normal speech — and must be legislated. While complicated,
with clear definitions, or narrow definitions, on what hate speech constitutes, there should be
an ability by states to protect all their citizens. Civil law could also be useful resources could
be made available to assist people.

50.  Mr. Eheth shared that it is important to consider both civil and criminal law in the
protection of victims. He then guided discussion to the responsibility of the author and those
who spread information, and opened the floor. He raised the point that the South African
delegate made about the risks and benefits of civil and criminal law and the protection of
victims. He also asked how the Committee would address overbreadth and vagueness, and
use precise definitions of language. He asked how the additional protocol would ensure that
the regulation of hate speech does not place undue limits on freedom of expression and
opinion.

51.  The South African representative responded saying that it is important that terms be
defined but that he thinks that the legal experts and lawyers should have done so, but they
just asked a lot of questions. He articulated that the difference between hate speech and
normal speech is the intent of the person to use derogatory language that deliberately is of a
higher calibre that degrades people to an extent that it shows the speaker’s superiority over
them and that negative characteristics are put forward against the other person. He continued
that also requesting their audience to suppress or to shun the other person and marginalize
them would be captured by this. He stated that incitement to hatred is the similar. He recalled
the case of Rwanda where, before the genocide there public speakers on the radio
dehumanizing a segment of the population by calling them cockroaches, and noting that it
invoked notions of extermination them through various means. He recalled the effect of that
kind of hate speech, which dehumanization incited other people to treat a group as inhuman.
He concluded by saying that normal speech is not necessarily with the full intent to cause
harm, whereas hate speech is used to dehumanize or cause harm to people.

Presentation and discussion on all contemporary forms of discrimination based on
religion or belief

52. At its 7th and 8th meetings, the Committee considered item 6 on all contemporary
forms of discrimination based on religion or belief. Ms. Julia Imene-Chanduru, Permanent
Representative of Namibia to the United Nations at Geneva stood in for the Chair-Rapporteur
at the 7th meeting, and Mr. Salomon Eheth, Permanent Representative of Cameroon to the
United Nations at Geneva stood in for the 8th meeting. At the 7th meeting, the Committee
heard a presentation from Mr. Doudou Diene, United Nations Independent Expert on the
situation of human rights in Cote d’lvoire ; former United Nations Special Rapporteur on
contemporary forms of racism, racial discrimination, xenophobia and related intolerance; and
former UNESCO official on the advice, recommendations, and conclusions drawn by the
experts on all contemporary forms of discrimination based on religion or belief at their
intersessional consultation of 21-22 October 2020.
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53.  After his introduction by Ms. Imene-Chanduru, Mr. Diene began his presentation by
outlining the relevant issues from the elements document and suggested that the main issue
was to revisit paragraph 108(a)—(d) to elaborate actionable provisions, including a complete
and precise definition of what constitutes “contemporary forms of discrimination on the
grounds of religion or belief.” He stated that combining religion and belief in this additional
protocol alongside racial discrimination could have unintended consequences for existing
ICERD provisions, but that separate standards addressing race or religion and belief could
lead to a protection gap for individuals experiencing multiple and compounding forms of
discrimination.

54.  Mr. Diene outlined the questions raised by the legal experts at their consultation of
whether an additional protocol to the ICERD is the proper venue for addressing
discrimination on the basis of religion or belief; whether there is a nexus between race or
racial identity and religion or belief; if there is merit to the idea of limiting the additional
protocol to instances where there is a clear confluence or intersection between race or racial
identity and religion or belief; what does the criminalization of all contemporary forms of
discrimination based on religion or belief entail; might the term xenophobia be broad enough
to capture discrimination on the grounds of religion or belief; and what could or should be
the precise definition of what constitutes religion?

55.  Mr. Diene stated that, in his view, contextual issues will be very important in the
decision making process, and proceeded to highlight issues he considers risk factors. He
noted that we are living in the context of very profound and multiculturalization of societies,
where the issue of racism and discrimination is present and strong, because different
communities living together in a multicultural society leads to this tension.

56.  Mr. Diene explained that immigration is profoundly changing the reality and
perception of identity and relationships between different communities and that it is now
being instrumentalized by political parties. He also highlighted the ideological context,
marked by the central issue of the link between identity and state security practices. He
explained that since 9/11, this has become central, and the issue of race and religion have
become entwined. He noted that the concept of terrorism is central in the way that
governments are touching on race and religion.

57.  He then explored the contradictory current context regarding belief, where there is a
powerful movement on one side for respecting freedom of opinion and expression and
freedom of information, but in the same society there is a strong dynamic of more people not
believing in religion while using religion as an ideological instrument.

58.  Mr. Diene also raised the issue of political agendas where some political parties —
particularly extreme right parties — link race and religion together in their political messaging,
and he cautioned that they are very close to gaining power and their influence is increasing.
Mr. Diene then drew a connection to the context of neoliberalism, where the market is a
central force, and consequently promoting materialist values rather than the human values
linked to religion or belief.

59.  Finally, Mr. Diene referred to what he considers a very slow crisis of erosion of
international law where, after 9/11, there has been a debate between lawyers and experts
about whether torture is acceptable to save lives. The simple fact that lawyers have been
discussing this indicates to him that there is an erosion of international law, and it touches on
complementary standards.

60. Ms. Imene-Chanduru thanked Mr. Diene, summarised some of the issues and
questions raised by his presentation before opening the floor. The representative of Cameroon
thanked Mr. Diene for his in-depth, extensive, and relevant analysis. He wished to stress the
fact that religion-based discrimination is a fundamental concern both in international law and
in domestic law — proof of this being that in international law all relevant instruments
condemn all discrimination based on religion. All national domestic laws, considering the
pyramid of laws, starting with the constitution, laws and rules, all prohibit all forms of
discrimination based on religion. Having said that, religious beliefs, religious convictions,
constitute fundamental human rights and they are all well protected in law and enshrined in
law. The representative agreed that as the world moves towards globalization, huge migratory
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flows and migration are being witnessed and the contemporary times were one of cultural
plurality which emphasized the need to see social cohesion forged.

61. He also expressed his agreement with Mr. Diene about the ideological and
international law contexts. The representative wished to focus on political movements that
are making their voices heard globally and developing philosophies which might well
infringe the idea of social cohesion and living together which might impact of people’s
freedom of religion and the protection of these fundamental rights. He noted that it is this
kind of stigmatization and discrimination which modern society, moving towards
globalization, must avoid and combat. He agreed with Mr. Diene that the world is a material
one to the extent that belief in human values and humanism are almost taking a backseat,
with materialism taking a front seat. All human rights recognize these rights, but the advent
of technology is developing in such a way and at such a pace that one could think that
everybody is developing in the same way. He also agreed with Mr. Diene about the issue of
terrorism, noting that these issues are enshrined in international law, and that with the spike
in terrorism these rights could have a tendency to be infringed.

62.  Therepresentative of South Africa responded to Mr. Diene’s presentation, specifically
concerning whether the term xenophobia wide enough to include other discriminatory terms,
including that of religion. He recalled discussions from item 5 on dissemination of hate
speech where experts recommended that it is very important from a legal basis for the text to
be clear and that terminology should be narrow enough to focus and prosecute people who
use such language or hate speech. The question therefore is if xenophobia, or the terminology
for xenophobia becomes broader so as to include specific speech against religion will it not
make it more difficult for any legal process in courts of law for the judges and juries, etc. to
be able to ascertain what was the hate speech, incitement, or discrimination involved. The
delegate noted that most Constitutions, including South Africa’s, have very strict rules for
discrimination on the basis of religion, any kind of religion. He agreed that countries are
becoming much more multicultural than they were before and that tolerance and non-
discrimination are changing, and the attitudes of countries have to change along with the
demographics. He noted that the expert also raised the issue that there is a changing religious
focus in certain countries, and a large shift toward people becoming non-religious as well,
therefore laws have to adapt. The representative then asked Mr. Diene if the definition of
xenophobia was broadened, would it not become more difficult to put into practice any
discriminatory issues based on xenophobia. The representative questioned whether it would
not be best, best when it comes to discrimination based on religious to focus on it separately
rather than including it in the broad term of xenophaobia.

63.  The representative of Pakistan delivered a statement on behalf of the OIC, noting that
international human rights law is explicit in the responsibility of all states to uphold the
human rights obligations without any discrimination on the basis of race, colour, sex,
language, and religion. This principle is codified and spelled out in the landmark Universal
Declaration of Human Rights, all global human rights governance, as well as the Durban
Declaration. The OIC knows the diversity of views of legal experts with reference to religious
discrimination, either through an exclusively separate legal instrument or plugging the gaps
with an additional protocol to the ICERD. Further, it is evident from these discussion that
substantive gaps do exist in international legal standards for protection against discrimination
on the basis of religion or belief. This recognition of legal gaps underscores the need for a
legal instrument to counter contemporary forms of discrimination including Islamophobia.
The OIC stands ready to begin negotiations on a new instrument while at the same time
building on the committee’s valuable work to strengthen the ICERD through an additional
protocol. Evaluating this challenge from the perspective of multiple and compounding forms
of intersectionality of discrimination remains paramount. CERD has been and continues to
raise its concern over continuing incidents of discrimination on the basis of religion,
including Islamophobia in certain countries. In its General Recommendation 32 CERD has
recognized the intersectionality of racial and religious discrimination, which is also rooted in
individuals national and ethnic origin. To a wide protection gap reinforcing ICERD through
additional protocols is therefore timely and ripe to combat contemporary forms of
discrimination. For these reasons the OIC reaffirms its commitments to remain constructively
engaged with trust that other stakeholders will constructively participate and engage to
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commence the process of negotiation on a legally binding instrument or an additional
protocol to ICERD.

64.  Ms. Imene-Chanduru sought reflections from the expert and posed two additional
questions: first, is an additional protocol to the ICERD a proper venue to address
discrimination on the basis of religion or belief; and second, what does criminalization of all
contemporary forms of discrimination based on religion or belief entail? Mr. Diene
responded that the Committee must consider two central points: first, that societies have been
evolving for many years, especially considering powerful forces like immigration, and race
and religion are not being associated with each other and instrumentalized as part of a
political agenda for many powerful parties. This, he explained, means that there is a linkage
in the contemporary intercultural and multicultural world. The race of people is being linked
to their religious ideology. Experts at the consultation gave some meaningful points of
reflection, but he wished to highlight the complex dynamic in which we are living. He said
that in the post-George Floyd era as far as race is concerned, this means societies have
witnessed and recognized that racism is violent. It kills. It Kills individuals like George Floyd,
but also groups. In some countries it is a slow-motion genocide, and recent genocide that we
have seen in Africa and elsewhere.

65.  Mr. Diene suggested that to combat the growing racism, we need to focus and promote
the different instruments and institutions we have established to combat racism and help
member states to do it, which means that we have to recognize the very excellent work being
done by ICERD, because ICERD has not ignored the linkage between the two and the
intersectionality. But given the centrality of racism I think it’s important not to change the
ICERD’s mandate. Secondly, Mr. Diene said, we must recognize that religion is being
instrumentalized by political groups using violence and religion, but at the same time
communities that are at the forefront of developing materialistic values are going through
violence and economic and social hardships and calling for meaningful life and they are
relying on spiritual values. He said there is a test for spirituality and religion that must be
taken into account. The consequence of this is that, while it is important to keep in mind the
interconnectedness of the two issues, different mechanisms and institutions should do their
work, but separated in terms of additional protocols. He stated that in his view, with the
erosion of international law, the drafting of an additional protocol may be a difficult exercise,
and it may not be to the international community’s means to deal with race and religion as
they are in their own fields but keeping in mind their linkage.

66.  Mr. Diene concluded by highlighting what he sees as the three contemporary risk
factors: first, the political instrumentalization and conflation of race and religion, and linkage
many governments have made between state security and identity; second, immigration is
altering the construction and reality of national identities and is drawing fear from certain
communities, especially in Europe, and bringing the fact that political agendas are being
based on the fear of immigration; and third, the context of neoliberalism, where the market
is becoming the central force, and finance and the economy and materialistic values are
prevailing, and communities where religion is taking less of a focus, political parties are
linking these two issues. He stated that, while the churches are being emptied, the political
parties are using nationalism to say they are defending Christian values, while not practicing
them. He also reminded the Committee that religion, particularly Islam — though not the
majority of Islam at all — is being used by certain groups as a means of violence and as
political speech.

67.  Mr. Diene urged the Committee to defend and protect the legal instruments that have
been achieved so far. He said that if different instruments like the ICERD, ILO and others
were accepted by governments and it they respect the integration of those norms in
international law, he thinks they may change their policy.

68.  Ms. Imene-Chanduru returned to the question posed by South Africa about whether
incorporating religion into the term xenophobia would broaden that term too much. Mr.
Diene stated that in some ways he had answered that, but thinks that broadening the linkage
and engaging in the very long process of drafting and formalizing an additional protocol may
weaken the defence of countries in front of actual present-day challenges of the ideological
instrumentalization of race and religion. He expressed his belief that we must reinforce
existing international instruments and institutions and accept the separation, because in some
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ways the linkage is an ideological weapon being used by extreme right parties, those who are
engaged in the strategy of identity as a central issue and defending their old national identities
which they have built and adopted centuries ago — which included discrimination of different
races, communities, and religions — and now refuse to recognize multiculturalism and
pluralism. He suggested that we work on promoting pluralism and integrating that concept
into the work being done, asking different mechanisms and institutions to make it more
comprehensive, and calling on government to give value to the notion of pluralism in their
societies, Constitutions, and instruments.

69.  Mr. Diene expressed his belief that, while the media may make it appear so, we are
not witnessing the increase of racism or intolerance, but rather witnessing a mutation,
profound change, or the birth of multicultural, multi-ethnic, and multireligious societies, and
all births are violent. He elaborated that we are living in the context of transformations, and
the societies we are living in in a few years race and religion will be forces of transformation.
These forces of transformation are being rejected by the old forces of ideological identity.

70.  He noted that the law is an important instrument, but not unique and that the cultural
and spiritual forces of civil society have an important role to play, so it will be important in
the Committee’s work to invite legal experts by also take a multidisciplinary approach by
inviting sociologists, anthropologists, and religious and spiritual leaders to testify about what
they are encountering. He suggested that one of the weak parts of our strategy is that we have
not strengthened the human dimension, which means understanding the powerful forces
structuring societies and the international community.

71.  The representative of Pakistan took the floor to pose a question to Mr. Diene. Noting
first that they had read in the report of the legal experts while they were discussing
discrimination on the basis of religion or belief and there were views from some of the experts
in the report that we need to separate racial discrimination from religious discrimination
because one can change their religion and race cannot be changed and certainly some other
issues but Pakistan and the OIC do not agree with the argument, but they would like to know
the expert’s perspective on this. The representative explained that when reading the Universal
Declaration of Human Rights, other declarations, governance, the ICCPR, ICERD, or talking
about discrimination, we need to prohibit discrimination based on race, colour, language, or
religion, and it has been indicated in the same article. The delegate sought clarity on why
some legal experts give this argument and the reason behind it.

72.  Mr. Diene responded that the answer is not simple, as there is an ideological debate
going on new in the context of the linkage by governments and political forces of identity
and security in the context where security is given very central priority. In the context where
the market, in many ways is dehumanizing societies, promoting materialistic forces, and
marginalizing spiritual and cultural and human values. In those contexts it should be
recognized that the two are being linked and may be linked in historical contexts. But to
combat each of them, we have to separate them very profoundly. Recognizing that tension,
identifying the nature of that tension is the fact that this linkage is being ideologically
instrumentalized, but at the same time knowing that is urgent and central to defend, promote
the different instruments we have approved in all these past years on race and religion, and
the institutions like ICERD and others we have established. Mr. Diene’s expressed concern
that if the that linkage is accepted those political forces, who refuse the process of
multiculturalization will eb reinforced, and the strategy to combat racism will be weakened.

73.  Ms. Imene-Chanduru recalled that Mr. Diene mentioned that behind the complexity
is the linkage between the two and that the two need to be separated, and asked how he
proposed this might be done. Mr. Diene reiterated that the answer is not simple, the
formulation of recommendations that may help existing institutions to link this complex
reality and this dynamic of transformation and integrate that in their work would be useful.
This means that the UN system and human rights mechanisms and institutions have to be
strengthened, defended, but nuanced, and it needed to analyze why societies are becoming
more multicultural at this time due to the dynamic of history, migration. The structure of
power which still does not reflect this diversity, and the promotion of materialistic values and
the denial of centrality of spiritual values for different societies should also be explored. This
understanding is important, therefore the work of the Committee should have a
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multidisciplinary approach through the involvement of lawyers, experts in human rights law,
and social human science experts as well.

74.  Atthe beginning of the 8th meeting, Mr. Eheth noted the important discussion held in
the 7th meeting on item 6, and reflected on and summarized the presentation by Mr. Diene,
and opened the floor requesting further comments on the issues raised at the 7th meeting.

75.  The representative of the European Union delivered a statement, noting that the EU’s
position has long been that substantive discussions on issues such as the Rabat Plan of Action
and the Istanbul Process are not part of the Ad Hoc Committee and should not be considered
by the Committee. She clarified that this is not to say that these are not important topics, on
the contrary, but the EU thinks that mixing the two processes — one is the fight against racism
and the other is the fight against religious intolerance — in the end risks weakening them both,
and therefore it is good to have these discussions separately and reinforce the fight against
intolerance in each of these respective fields. She wished to underline that the report mentions
that the experts generally also drew a hard line between racial discrimination and
discrimination based on religion or belief. They explicitly recommend that paragraph 108(d)
be revisited and that there should be reconsideration of whether an additional protocol to the
ICERD is an appropriate venue for addressing discrimination on the grounds of religion or
belief, and also recommend to reflect on whether the notion of criminalization, as such, is the
right path. Consequently, the EU would like to strongly encourage the Ad Hoc Committee to
follow the experts’ lead on this matter and speak to that same position, though she recognizes
this is likely not what many colleagues in the room want to hear, but it is her mandate to
repeat this position.

76.  The representative of South Africa noted the statement of the EU and indicated
understanding of the position, noting South Africa had asked similar questions at the 7th
meeting. He stated that he understands the experts also focused on the fact that there is a lot
of intersectionality between religious intolerance and also the movement of certain people to
join the two — racism and religious intolerance — and that often when they are speaking of
one they also aim at the other. The representative notes that Mr. Diene mentioned xenophobia
and when it is aimed at religions it is also aimed at those same peoples’ race, that it intersects;
and where it comes to this Committee, we should be looking at the use, especially by certain
politicians, of the two where religion and race are both intersecting and hate speech and
intolerance is aimed at both at the same time. The delegate noted that, as other colleagues
mentioned earlier in the session, the importance of the Rabat process and other processes
within the Human Rights Council to deal with religious intolerance are very important. His
understanding from Mr. Diene’s presentation is to look at the intersectionality of the two
where they are used at the same time to aim at specific vulnerable groups.

77.  The representative of Pakistan responded to the EU’s comments, wishing to convey
that the discussion of religion and intolerance on other platforms including the Istanbul
Process meetings does not prevent us from discussing this issue in the Ad Hoc Committee,
and in line with the mandate given by the Human Rights Council as we are moving towards
negotiations to strengthen the international legal framework on racism and racial
discrimination. He stated that, as highlighted by South Africa, the issue of intersectionality
with regard to the basis of discrimination on multiple and aggravated forms of discrimination
cannot be ignored. Pakistan thinks that in its last report the Committee rightly highlighted the
issues, and noted that one thing the legal experts agreed on was that there is a gap in existing
international standards in dealing with religious discrimination, although there were
differences in their views on whether they should be dealt with in the additional protocol or
whether there should be a separate protocol or separate instrument. But there was no
ambiguity with regard to the gaps, and certainly a number of other issues have been
highlighted over previous years that require the attention of the ad hoc committee to
strengthen of collective endeavours in the fight against racism, so we think that’s a very
pertinent topic to be reflected in the additional protocol.

78.  Mr. Eheth suggested focusing the Committee’s analysis on the merits of the idea of
limiting the additional protocol to instances where there is a clear confluence on the
intersection between racial identity and religion or belief. The representative of South Africa
stated that considered it a good idea to focus on the confluence of the two.
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79.  Mr. Eheth asked about the term ‘xenophobia’ and whether it was broad enough to
capture discrimination on the basis of religion or belief. The South African delegate explained
that, as far as South Africa understands, xenophobia is the discrimination, the fear of
foreigners, of outsiders, of people other than oneself. He said that where it comes to religious
belief that could occur specifically from inside your own country among your own citizens,
not just people from outside or foreigners who come into your system. From his point of
view, xenophobia would be too narrow to also capture religious discrimination from within
the country itself. He reiterated his concern from the 7th meeting: if the term xenophobia gets
broadened too much, it can basically then encompass everything; anything of anybody who’s
different to the majority, which will encompass so many different kinds of discrimination.
For legal problems, during a court proceeding dealing with hate speech, etc. it would be very
difficult to effectively prosecute when a term is too broad. He thinks that, in the case of
intersectionality between the two where certain intolerance for religion is often equated
directly with a certain “race”, there is a clear intersectionality towards that. He noted that in
Africa and many other places, people from various groups practice the same religion, and
there can be intolerance towards those religions regardless of racial, national or ethnic origin.
Xenophobia would catch everything, especially internally, and also thinks it should remain
narrowly defined for when you aim or have prejudice against foreigners, or people coming
into a country, or immigrants. This would be easier for courts to deal with than a broader
definition.

80.  The EU delegate agreed on the issue of intersectionality, and stated that the EU is also
of the opinion that if you want to fight racism and racial discrimination in all its forms that
require an intersectional approach. The key question is rather in the case of international law
in general, what is needed and are the instruments there. She recalled that Mr. Diene also
mentioned that there are good instruments already, and the ICERD is already being used to
promote these kinds of approaches. In regard to discrimination based on religion or belief,
she believes the ICERD forms a good basis and there are a number of general comments that
add to the ICERD and that interpret the ICERD. Indeed, if the conclusion of this Committee
is that more work needs to be done with regard to this specifically, then this could be
something that the CERD Committee itself, could reflect upon if it believed that further
guidance is needed as they have done for the past number of years on specific topics. She
also wished to highlight more generally that part of the reason the EU is a bit reluctant in
going along this path is because they have quite a solid framework on all these points, and
feel strongly about protecting it. She noted that there is always room for improvement, which
is also the case for the EU which they do recognize.

81.  The representative of South Africa noted that the EU has been using regional laws and
there is a lot of good practice within that system. He posed the question about court cases in
the EU and asked whether those best practices could be shared with the Committee so that it
may consider internalizing them, as these are the laws. He stated that the problem was that
while general comments are good guidelines, how could they be internalized in a better form
where states would be more inclined to implement them in a better manner. He requested that
if the EU had found a way to put these general comments into hard law, that would be
valuable information to share with the Committee.

Presentation and discussion on racial cybercrime

82.  The Committee considered item 7 on racial cybercrime at its 9th, 10th, and 11th
meetings, for which Ms. Julia Imene-Chanduru, Permanent Representative of Namibia to the
United Nations at Geneva and Mr. Salomon Eheth, Permanent Representative of Cameroon
to the United Nations at Geneva once again acted as interim Chairpersons, in the absence of
the chair.

83. At the 9th meeting the Committee heard a presentation from Ms. Joanna Kulesza,
Professor of international law, Faculty of Law and Administration, University of Lodz,
Poland; member of the Scientific Committee of the European Union Fundamental Rights
Agency; and Chair of the Advisory Board of the Global Forum on Cyber Expertise, reflective
of the advice, recommendations, and conclusions drawn by the experts on the topic of racial
cybercrime at their intersessional consultation of 21-22 October 2020.
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84. Ms. Kulesza began by displaying a list of documents that she strongly supports
analysis of for the purpose of the work of the Ad Hoc Committee, and noting that
international law does offer a detailed framework for addressing the challenges racial
cybercrime has put on the international agenda. She explained that she would like to focus
her intervention on one particular example, the Council of Europe Convention on
Cybercrime, or Budapest Convention, so that she may draw conclusions and
recommendations from lessons learned from that particular experience. She began with a
brief analysis of the successes and challenges of the Convention, and more specifically on
the first additional protocol addressing freedom of expression issues, hate speech, and what
could be referred to as racial cybercrime.

85. Ms. Kulesza explained that the Budapest Convention is, arguably, the only
international law treaty that addresses the challenges of racial cybercrime. She noted it is just
47 states within the Council of Europe, but the Budapest Convention’s reach is much broader
as it includes states from outside the Council of Europe, including Africa, South America,
Asia, and notably the United States who have been very involved in the drafting. She pointed
to the success of 66 ratifications, but also highlighted those who have decided not to adopt
the Budapest Convention.

86.  Ms. Kulesza noted that here are ever more states considering signing and ratifying the
Budapest Convention, but when the numbers and the process behind it were considered, it
must noted there are certain states that are missing from those that are willing to accede to
the convention. For example Ireland has signed it, but not ratified, as has South Africa and
Poland. While not ratifying the convention does not imply that racial cybercrime is not
addressed, she was trying to draw law-making conclusions, so those that are absent should
be paid particular attention so the Committee might prepare a more accommodating
instrument.

87.  Ms. Kulesza stated that if she were to summarize this document briefly, should would
say that the Cybercrime Convention in itself is a success. It is the only internationally-binding
treaty on cybercrime, and it defines individual cybercrimes. No other international document
does that. She explained that critics, however, highlight the fact that the collection of
individual cybercrimes is somewhat arbitrary. You will find DDOS attacks, you will find
data interventions as cybercrimes, you will find child abusive material — distribution,
possession — as a cybercrime, rightfully so. But right next to it in the cybercrime convention,
you will find intellectual property violations considered on equal footing as cybercrime and
that has been one of the arguments that has been raised against ratifying the cybercrime
convention by some of the great absentees.

88.  Ms. Kulesza explained that the norms in the Budapest Convention are not self-
executing, and highlighted two provisions of the additional protocol to indicate the
mechanism behind it. She elaborated that the Cybercrime Convention needs to be transposed
into national law, which effectively might imply the lack of uniformity among states or states
parties. 66 states have ratified the convention. This is a success because the topic is so
controversial, but at the same time the level of ratification is not as high as we might want it
to be for a treaty that addresses a global challenge.

89.  She also noted that there is not a cooperation mechanism that is automatically
triggered. The Budapest Convention provides for states to act together on a largely voluntary
basis. It is a very flexible standard that allows a state party to deny assistance in a cybercrime
investigation. She noted that the Octopus Conference assists in the implementation, but it is
a largely informal platform. Looking at the jurisdictional framework, it is also a reiteration
of principles of international law and there is not a convention body that could assist member
states or states parties in solving disputes or interpretation issues.

90. Ms. Kulesza suggested that the Budapest Convention offers a solution to the challenge
that the Ad Hoc Committee is addressing, particularly through its additional protocol. She
noted that this is the additional protocol because the drafting states could not agree on the
scope of racial cybercrime that should be added to the Convention itself, and it had proven
to be too contentious because of political, social, and ethical issues.

91.  Ms. Kulesza noted that the additional protocol contains a definition of “racist and
xenophobic material”, the distribution of which is to be prohibited. She explained that the
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formulation in the convention implies that states are to implement national laws that will
achieve that aim, and the definition of racist and xenophobic material in the additional
protocol to the Budapest Convention is not inventive. She elaborated that it barely repeats
everything that we have known in international law and covers any written material, image,
or other representation of ideas or theories that are directed at advocating, promoting, inciting
hatred, discrimination, or violence against any individual or group based on racial or national
or ethnic criteria if used as a pretext for any of these factors. Nothing near a comprehensive
definition or as clear a definition as we could have based on current international law and
human rights. She also noted the additional protocol articles that oblige each party to adopt
such legislative or other measures as may be necessary to prohibit such activities.

92.  Further to this, Ms. Kulesza highlighted that article 3, regarding the crime of racist
discriminatory material being distributed, emphasizes the exemptions. Fundamentally, she
notes the protocol itself introduces exemptions for states where a prohibition of such content
would not reflect national values or be affordable under national laws. Consequently, she
explained, if there is no law on hate speech in a given country, then likely that state would
be exempt from implementing provisions of the protocol.

93.  Ms. Kulesza then discussed the low ratification rate, as only 33 parties have ratified
the additional protocol, including some states that are members of the Council of Europe,
which tells us how controversial this regulation — as precise as it is — continues to be on a
political level.

94.  Ms. Kulesza then drew the Committee’s attention to two current United Nations
processes on cybersecurity. One is the United Nations Group of Governmental Experts
(UNGGE), and the other is the United Nations Open-Ended Working Group. The scope of
these two groups and their mandates are very similar, but the construction of their mandates
is different. The UNGGE is composed government experts appointed by a select group of
states with a select group of members, whereas anyone can join the open-ended working
group to try and shape the way international law is applied in cyberspace.

95.  Looking at the final conclusions of these groups, Ms. Kulesza notes one element is
clear, which is that international law in its entirety applies in cyberspace, including all the
provisions that have been subject to the elaborations of this Ad Hoc Committee. She also
drew the Committee’s attention to recent calls to establish an ad hoc committee that would
look into confluence of international conventions on countering the use of information and
communications technologies for criminal purposes, which will likely be launched in early
2022. This initiative was established in 2019 and in 2020 a draft was submitted of a potential
international convention on cybercrime, detached from the Budapest Convention, which will
likely be presented in January 2022 to the newly formed group of experts, which might be a
chance to feed into ongoing processes with the expertise that has already been granted by the
group, or on the contrary to relieve those experts of the work that will probably give them
additional challenges while trying to reiterate these issues.

96.  Ms. Kulesza concluded her presentation by noting that these instruments are merely
the UN processes, but that there are other activities on the table. She explained that Internet
governance — norms, principles, and laws — are developed by three groups of stakeholders:
governments, business and civil society, and end-users and academics like herself. She
highlighted two examples of complementary work. The first of which was Microsoft’s 2018
tabling of the digital Geneva Convention to ensure that humanitarian law is applied online.
She suggested that this was an interesting proposal because a large international company
was inciting governments to keep cyberspace peaceful, including laws that would prohibit
promotion of genocide. Ms. Kulesza noted that this proposal did not meet with much
governmental support because it came from a private US company. But it also is a reflection
of current ongoing processes within the business community.

97.  In her second example, Ms. Kulesza highlighted a group she is involved with — the
Internet Cooperation for Assigned Names and Numbers, which acts as the internet’s phone
book. It is very technical, and works toward cybersecurity with reference to what they call
DNS abuse. She explained that there is a DNS abuse framework, or policy, which she
believes may prove more effective than the legal measures we have in place thus far. It is the
most effective measure in place right now, but it does not cover hate speech or racial
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cybercrime, as there is not consensus among registries and registrars that anything to do with
hate speech or freedom of expression falls within the DNS abuse category. Ms. Kulesza
explained that the DNS abuse definition includes child and sexual abuse material, as well as
intellectual property rights violations, but does not include any kind of free speech categories
and does not reference hate speech, or include any kind of privacy violations.

98. In terms of recommendation for venues to observe further advancement of racial
cybercrime discussions, Ms. Kulesza pointed to ICANN, the UNGGE and open-ended
working group, as well as the work of the new committee on cybercrime. Also the ITU and
NATO, and technical organizations like the Internet Engineering Task Force.

99.  1The representative of South Africa noted that, whilst the Budapest Convention has
been ratified by many countries, it is not a UN convention that would then be universally
accepted by countries once signed, and there are a number of other issues with it that make
it difficult for some countries to accept. He asked Ms. Kulesza, based on her study of the
issue of cybercrime relating to racism, which texts she believes the Committee should take
into an account in its document. He further elaborated that South Africa is quite active in
dealing with issues of hate speech and racism on the internet, and that these issues are taken
up at various levels. He noted that she has done a great deal of work across the board, and
asked if there was a way experts like herself could propose language to the Committee that
would be acceptable to all states. He acknowledged that Europe is doing a lot through their
national laws and asked if there might be a way some of these regional laws and cases could
be brought to this committee to be elevated as an international standard. He notes that modern
technology platforms could become massive disseminators of hate crime and hate speech and
racism, and often people are not held accountable for it, including the original author and the
people who spread it. He commented that sometimes the initial author is not a very influential
person, but the people who spread it are, and there can be two different motivations for that:
one to raise awareness of stopping this type of hate crime, and the other to spread the message
further. He asked how to accurately reflect all of this in the language.

100. 1Ms. Kulesza responded that she had a suggestion for a point of departure, that being
the Budapest Convention and its additional protocol. She stated she personally views it as a
well-balanced exercise that accounts for the different elements of international debate
highlighted in the South African delegate’s intervention. She suggested looking to articles 2
and 3, and potentially 4-6 of the additional protocol for wording that reflects current
international compromise on racial cybercrime. While she is well-aware that this is not an
international instrument, she stated that it is open to international signature and ratification
and is, to her knowledge the best reflection of current international compromise. She did
caution, however, that none of the 33 states who have ratified this language are big states
who wish to govern cyberspace by their rules. She recommended, therefore, to start with the
wording based articles 2 and 3 of the additional protocol and to seek input from the technical
community. She noted there is a governmental advisory committee within ICANN, which
could be a stream of expertise into technical solutions that would be effective to combat racial
cybercrime.

101. The representative of the EU noted that, while the online world offers great
opportunities for economic growth and is an enabler for communication serving freedom and
democracy, it also offers unlimited platforms for extremism and intolerance to spread virally
in a way that would have been unthinkable basically 15 years ago. And hate speech online
not only harms targeted groups and individuals, it also stops citizens from speaking out for
freedom, tolerance, and non-discrimination in online environments. Meaning that it has a
chilling effect on the democratic discourse on online platforms. The European Commission
has over the past years worked intensely to ensure that the internet remains a free, safe, and
tolerant space where European Union laws are enforced with full respect to the right of
freedom of expression and significant measures have been made in particular to counter the
proliferation of illegal hate speech online, as defined by national laws implementing the
framework decision on racism and xenophobia. Among the main measures taken in this area,
the European Commission has agreed with Facebook, Microsoft, Twitter and YouTube a
Code of Conduct on countering illegal hate speech online to help users notifying illegal hate
speech in these social platforms and to improve support to civil society, as well as
coordination with national authorities. The Commission, closely manages the progress made
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on the implementation of the code, and regularly reports on its activities in this area. The
results do show a very positive trend, because 2.5 years after the signature of the code,
evaluations showed that IT companies respond within 24 hours in the majority of cases and
remove on average 72% of reported content, compared to 59% in 2017 and only 28% in 2016.
In addition to this progress in the removal of hate speech, the Code of Conduct has fostered
synergies between the IT companies civil society, and member states’ authorities in the form
of a structured process of mutual learning and exchange of knowledge. And this has
contributed to the effectiveness of the notification procedures and the quality of the content
management policies in the companies. And it has also encouraged joint projects and learning
opportunities in the area of education and counternarratives.

102. Another best practice or a development, with regard to racial cybercrime is that the
commission published on the 22nd of July this year [2021], a study called Heroes and
Scapegoats Right Wing Extremism in Digital Environments. And the study focuses on the
different aspects of digital violence in right wing extremist content. So with that we mean
visual or textual messages that express acceptance, condoning, justification, or acclamation
of violence for the sake of a racial, nationalistic ideal. And the different strains of violent
right-wing extremist content include identitarianism, counter-jihad, national socialism, white
supremacy, and eco fascism. And emerging content strains include accelerationism, siege
culture, and hive terrorism. The main aspects of this content that are examined in this report
are either target-oriented, like toxic language including hate speech, dehumanizing language,
and far right conspiracy theories; or perpetrator oriented. And the study also maps the online
landscape and describes how this content is expressed on different platforms. Lastly the
European Commission provides financial support to national authorities and civil society in
this area through rights, equality, and citizenship program, as well as, for example, through
the safer internet program, which aims at protecting children using the internet and other
communication technologies — for example by fighting against racist and xenophobic
content. With regard to the report of the expert seminar and based on national and regional
experiences, it is worth investing in coregulation models and corporate social responsibility
structures. We furthermore agree that all guidance should come from article 20 of the ICCPR
as far as limiting the right to freedom of expression and opinion is concerned. The expert
fully agreed with the references made to the Budapest Convention on cybercrime, because
for all member states it is also a key document in this regard.

103. Ms. Kulesza replied that she strongly supports all those instruments, but was bound
by the brevity of her presentation and wanted to highlight an instrument that was available
for universal ratification.

104. The representative of Pakistan on behalf of the OIC took note of Ms. Kulesza’s
comments regarding the Budapest Convention, but would have appreciated hearing more
about the views and observations of the legal experts on racial cybercrime, and details that
might facilitate the work of the Committee for developing elements for the additional
protocol. He noted that the Committee could take guidance from the Budapest Convention,
but emphasized that the current discussion was in regards to an additional protocol under the
ICERD. He asked for the view of the expert on three elements: first, why online hate speech
is difficult to counter and why there are more challenges as opposed to offline. He elaborated
that we cannot differentiate at times between the writer and the individual who disseminated
because of the vague nature of the content available online at times, and at times it is difficult
to identify the author. There is vagueness in terms of online material and material in
cyberspace. Secondly, he sought advice on the issue of virality and spread, as it is very fast
and need tools to counter these challenges. Thirdly, he sought input on how to address the
challenges posed by private sector influence, particularly in cases where it is more influential
than the government in terms of resources. He requested the expert’s opinion on countering
these challenges in the additional protocol because Pakistan thinks the ICERD cannot address
those challenges because it was negotiated years ago, and we are witnessing multiple and
compounding forms of discrimination.

105. Ms. Kulesza replied that she was just using the Budapest Convention to point out
phrasings that might be useful to the work of the Committee, as she believes it resembles as
closely international consensus as we have gotten in the international dialogue. She continued
to answer that, when we speak about viral spreading of content and the power that platforms
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hold, she would refer to the final points of her presentation. She believes that only through
strong public-private partnerships, can this element of cybercrime be mitigated. She noted
this might imply that the Ad Hoc Committee may consider including in their final wording a
reference to the need to work together with private actors, and it might imply the need to go
back to look at social responsibility of business as a necessary measure to implement existing
human rights law. She expressed her strong support that the general provisions of
international human rights law fail to address current challenges and it is the task of the
Committee to try and adjust these principles to fit current challenges, and she believed that
this could only be achieved by working together with the private sector. She reiterated that
internet governance is the joint elaboration of norms and standards by governments, civil
society, and business. Only through a reference to what is in international human rights law
with regards to corporate social responsibility can these aims be achieved.

106. She also suggested that installing a platform, or body, that would resort to solving
jurisdictional issues might be useful, and also pointed to the EU, where informal
collaborations like the code of conduct working together with service providers to identify
challenges and stop viral spread before it increases has proven effective. She also suggested
building partnerships with the DNS community to work on stopping racial cybercrime though
the DNS abuse framework. She noted, however that these are practical and pragmatic
answers, whereas the mandate of the Committee is to work on the wording of law.

107. The representative of South Africa noted that an issue with a universally-available
regional instrument for many states is the requirement to report consistently to a regional
organization on the issue is not always feasible and therefore it could be suggested that an
international instrument under the UN would more likely be universally ratified by all states.
He asked if Ms. Kulesza might share further insights on some other instruments, especially
language that the Committee could consider to move forward. He noted that the sooner this
could be accomplished in an additional protocol, the less harm that would be done.

108. He continued to state that, although it was a very good document, the ICERD was
written in 1965, and the world has changed a lot and the people who were in the room in
1965 were not the victims of the discrimination and it was only many decades later that many
of the people who were not in the room were able to voice their concerns and definitions and
elaborate on how they saw racism and systemic racism, hate speech, etc. where certain speech
were very acceptable in 1965 and was not seen as hate speech or even racism because it was
an accepted norm. A few decades later that was absolutely not the case and therefore it was
difficult to understand when it was said that the ICERD is perfect and did not require further
elaboration and that there are no gaps. He noted that in 2001, 200 countries came together
and found consensus language on these issues, defining them, getting common understanding
when they wrote the DDPA — the Durban Declaration and Programme of Action. He asked
the expert how she might propose some other relevant language because in 2001, while
internet and cell phones were very new the DDPA actually referred to it and about
discrimination in the new technologies. He inquired about how to merge all the valuable
language from regional instruments to use for the Committee’s elaborations, as South Africa
did not believe the ICERD did not have gaps, considering their country and people were not
part of the conversation in 1965 and were victims of racial discrimination.

109. Ms. Kulesza responded that she pleased to support the Committee, but that she had
not proposed wording for the Committee to consider at this specific point. She indicated that
she would be pleased to follow up, and noted that the drafting and wording of the ICERD
dating back to the 1960s might not be relevant to all the circumstances we are facing today.
She explained that, through her research she has come to stand with those that say the
technology is changing too rapidly for us to be able to develop a time-resistant international
instrument. This is not to say that such a wording of a provision targeting racial cybercrime
should not be elaborated, but that she has learned that the quickest, most efficient way to
address these processes and the internet governance ambience might not be through law and
elaborating a binding standard for states, but rather working together with those who make
those day-to-day decisions. She suggested if we work together with those actors, we deploy
artificial intelligence analysis of algorithms to understand how the viral spread is imposed
we might be able to achieve quicker and more tangible results. She stated she would be happy
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to work on wording that would be accurate today in 2021, and probably 2022, but that it
would a challenge to frame wording that would still be viable in 2025 or 2031.

110. The representative of the IHRC took the floor with a statement that, according to the
European Convention on Cybercrime held in Budapest in 2001, the fact is that national
criminal courts today are facing fundamental difficulties which is the time lost between
discovering violations of new technologies and amending the penal laws to combat them.
Necessary amendments to national penal codes are often slow because they require the
following steps to be achieved by discovering the content of violence in new technology,
finding loopholes in the penal code to address them, and adopting new laws that criminalize
computer-related offences. There are challenges in combating cybercrime such as the need
for equipment and techniques that may not be available to investigate potential criminal acts,
and the requirement to have regular updating of laws to accommodate new technologies.IT
would be important to involve the private sector and civil society in combating cybercrime
to assist public authorities.

111. Ms. Kulesza said she was pleased to comment on this statement, but that these
comments would be somewhat departed from the racial cybercrime debate. She duly noted
the representatives observations, and strongly agreed that there was a slowness to the judicial
process, noting that this is has been a challenge addressed since the start of cyber
investigations. She noted there is work being done in the European Union with advancing the
conversation with critical infrastructure operators, including the DNS operators, and a large
component of private-public partnerships as well. She suggested that these comments
concerned issues of encryption, privacy, the right to have encryption keys by law
enforcement authorities, and she noted a vivid ongoing debate around active cyber defence —
the issue of infiltrating other networks, in the jurisdiction, or under the control of other states
to obtain evidence or stop an attack. That is an ongoing international law discussion focused
on cybersecurity and she strongly supported the observations made. She stated that these
debates on the processes — the collection of electronic evidence; stopping of a cybercrime as
it unfolds, was beyond the ambit of her current intervention, which focused on the problem
of racial cybercrime.

112.  Ms. Imene-Chanduru asked Ms. Kulesza elaborate further on article 3 of the Budapest
Convention that she mentioned earlier. Ms. Kulesza explained the language, starting with
article 2, explaining that racist and xenophobic material means any written material, any
image, or any other representation or ideas or theories which advocate, promote, or incite
hatred, discrimination or violence against any individual or group of individuals based on
race, colour, descent or national or ethnic origin, as well as religion if used as a pretext for
any of these factors.

113. She suggested that the Committee may also consider the current discussion around
gender-based violence where gender is added to the scope of categories indicated when trying
to define hate speech. While possibly a political issue, her recommendation would be to
consider including such xenophobic material and also the concept of gender.

114. She continued that article 3 prohibits, as per national law, the distribution or otherwise
making available of so-defined racist and xenophobic material to the public through a
computer system. She noted the provisions of the Budapest convention indicates that such an
act is to be committed intentionally and without a right, which she understands that, as per
the explanatory report, for this to be the result of a certain compromise made by the
negotiating parties. She reminded the Committee that the provisions of the Budapest
Convention are non self-executing. She said she welcomes observations from the Committee
about the possibility of installing a universal point of reference or commissioner, if it was
appropriate, to support that work with a dedicated point of reference for defining racial
cybercrime.

115. Ms. Kulesza noted the exemptions in article 3, paragraph 2 and 3, stating she believes
this wording reflects the current compromise; however, it also reflects the challenge faced
when looking at defining racist or xenophobic material, in general, here referred to as racial
cybercrime. She read through the provision to highlight the challenge: “A party may reserve
the right not to attach criminal liability to conduct as defined by paragraph one where the
material we have defined for the purposes of this convention as racist or xenophobic
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advocates, promotes, or incites discrimination that is not associated with hatred or violence,
provided that other effective remedies are available.”

116. She noted that there is an ongoing debate around civil law remedies to the violation
of individual rights. She viewed hate speech as falling outside the category of free speech
and effectively requiring a criminal law provision. The consensus reflected in the Budapest
Convention, however, does give a state the freedom to decide whether it wishes to introduce
other effective remedies outside the scope of penal law. Paragraph 3 goes even further to
trying to seek that balance between national and international understanding of freedom of
expression. “A party may reserve the right not to apply paragraph 1, which provides for the
prohibition of dissemination of racist and xenophobic material to those cases of
discrimination for which duty to established principles in its national legal system concerning
freedom of expression provide for effective remedies, as we have referenced in paragraph 2.”

117. Ms. Kulesza then briefly noted that as a non-binding norm, article 4 refers to providing
for criminal offences under domestic law, when committed intentionally and without the
right, one threatens through a computer system with the commission of a serious criminal
offence as defined in domestic law, persons for the reason that they belong to the group
distinguished by race, colour, descent or national or ethnic origin as well as religion if used
as a pretext for any of these factors, alternatively if that threat is addressed to a group of
persons which is distinguished by any of these characteristics. She concluded that those are
the examples she would use as a point of departure for the wording of the work of the Ad
Hoc Committee.

Preventive measures to combat racist and xenophobic discrimination

118. At the second meeting of the 11th session on 18 July 2022, the Committee heard a
presentation from Ms. Anna Spain Bradley, Vice Chancellor for Equity, Diversity, and
Inclusion at the University of California Los Angeles and former Professor of Law
at the University of Colorado summarizing the advice and comments provided at the
intersessional legal expert consultation on the issue of preventive measures to combat racist
and xenophobic discrimination.

119. Ms. Spain Bradley began her presentation by recalling the urgency for elaborating an
additional protocol that has been felt in the years following the murder of George Floyd in
the United States. She noted that the legal experts highlighted that the obligations to which
States have already agreed remain necessary.

120. Inevaluating the documentation from the 10th session of the Ad Hoc Committee, Ms.
Spain Bradley explained that the experts began their discussion by positing the question of
how to criminalize harms that are racist and xenophobic in nature in both real world and
online contexts. She said the experts suggested the Committee look at how to address harms
caused by individuals as well as groups and entities. The experts, she recalled, also offered
language suggestions to make items clearer and more specific to avoid language that is vague,
and she offered examples such as “cultural diversity,” which she said is too narrowly
constricted; and “education and awareness,” which experts found to be overbroad.

121. Ms. Spain Bradley told the Committee that the legal experts talked at length about
which measures state actors could take, and what to do with private actors and about online
acts. She recalled the experts’ emphasis on the importance of having states truly commit to
education that is honest and full, and to acknowledge that history is subjective. More
specifically, they discussed the need for education and training of specific groups — notably
that governments should ensure that all people working for them are properly equipped to act
in a way that does not further perpetuate racism and discrimination (including police).

122. Regarding the experts’ thematic discussions, Ms. Spain Bradley indicated they found
it paramount that the Committee endeavour to clarify what the existing obligations are, and
where they would extend to in the elaboration of a new complimentary standard. They
suggested obligations should be extended to places and spaces that did not exist at the time
the ICERD was drafted and signed.

123. Ms. Spain Bradley also noted the legal experts’ insistence that there needs to be
greater clarity around definitions in the additional protocol. They highlighted that neither
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racism or xenophobia are defined under international law, and that the International Court of
Justice has had questions about the definitions that currently exist in the ICERD, most notably
in regard to the definition of nationality and national origin.

124. Ms. Spain Bradley highlighted the need for practical realism about the role, type of,
and reason for education and training. She noted that this is a broad category of activity, and
that research shows that certain kinds of education are more useful: for example, doing
activities with people who are different from ourselves has been shown to create new neural
pathways in the brain and new habits.

125. Ms. Spain Bradley recalled the experts’ suggestion that there is a need to distinguish
between different kinds of racism that exist: systemic and structural racism in an entire field,;
institutional racism within an organization; interpersonal racism; and intrapersonal racism
(that is, unconscious or implicit bias). They noted that preventive measures would need to
distinguish between these and address each one.

126. She also stated that the experts discussed the increasing challenge of human migration
and the need to address harms that they experience on the basis of their identities —
particularly how religious and racial discrimination are sometimes connected, and there is a
nuance needed to address both.

127. Ms. Spain Bradley concluded her presentation by stating that preventive measures are
truly needed today, and that resources need to be put forth to address this cause. She
suggested that we remind ourselves of the values of the United Nations Charter and for which
the United Nations stands, and recalled that the fight against racism is a fight for dignity.

128. Responding to Ms. Spain Bradley’s presentation, the representative of the European
Union noted that there is already a preamble to the ICERD that speaks to preventive
measures, as does article 3. Thus, in the EU’s reading of the ICERD, there are already strong
measures there. She asked Ms. Spain Bradley what is to be gained by adding more to it? The
representative also recalled expert suggestions that the Committee be careful about including
in a legally binding document items that are recommendations, and that the EU agrees on the
goal, but perhaps not on the method for achieving it and sought guidance from Ms. Spain
Bradley on how to address this.

129. The representative of South Africa expressed his understanding from Ms. Spain
Bradley’s presentation that experts do believe there are gaps that could be filled, and that
states need to make sure they are doing training. He asked Ms. Spain Bradley what about
non-state actors? He also noted that the ICERD does not speak much to systemic or structural
racism, and asked how the Committee could deal with systemic, structural, and institutional
racism that is engrained in both states and non-state actors when many countries do not
criminalize racism or racial discrimination.

130. The delegation of Pakistan on behalf of the OIC stated that increasingly visible
discrimination across the globe, particularly in relation to refugee and asylum seeker
programs that discrimination based on race, nationality, or colour is being witnessed. He
asked Ms. Spain Bradley — working under the assumption that there are serious legal gaps in
the ICERD — which state obligations and non-state obligations should the Ad Hoc Committee
consider?

131. Responding to the EU, Ms. Spain Bradley emphasized the need to understand that the
goal of elimination of all forms of racial discrimination was absolutely true in 1965. She said
the declaration had language that said this is a pervasive global problem that needs to be
addressed, but that the two strong threads if it’s not in the treaty, then treaty [the ICERD]
walked this back a bit. She stated that there have been frustrations, her own included, about
the limits of what has been achieved following the ICERD. This connects, she explained, to
how we define racism and race, because we hear some countries saying that it doesn’t happen
in their own countries. In her opinion, we are now back in a perspective that people are being
harmed and the harms are much broader than they were in 1965, and that if we understand
the elimination of all forms of racism then we reach the second question about what is needed
for prevention.

132.  On the issue of prevention, Ms. Spain Bradley highlighted two viewpoints: first that
states are only obligated to do what is in the ICERD, and second that treaty language can be
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interpreted  in light of the world we live in today — for example, in light of issues like
migration where states are seeking guidance.

133. Ms. Spain Bradley highlighted another discussion about the criminalization of racist
acts and the question of whether intent must be shown or whether it is just the outcome that
should be the prevailing way to look at it. She discussed the need for states to harmonize
legal mechanisms to hold non-state actors accountable, noting that without harmonization it
is unlikely that non-state actors will be held accountable.

134. In addressing the question of Pakistan on behalf of the OIC, Ms. Spain Bradley
communicated her understanding of the urgency, and noted that there are at least three cases
the International Court of Justice is looking at related to the ICERD - particularly as the
ICERD covers nationality, but not national identity. She suggested that this is a challenge
that could be resolved through the elaboration of a complementary standard.

135. The Chair-Rapporteur asked two questions of Ms. Spain Bradley to assist in clarifying
specific elements later: first, should the additional protocol promote restorative justice
measures in cases of non-violent crime? Second, should the additional protocol contain
measures guaranteeing timely and effective investigations and access to effective remedies
for victims?

136. Ms. Spain Bradley replied by acknowledging that, speaking to the additional protocol,
she wished to acknowledge that when speaking about prevention we are looking at societies
and cultures as ecosystems. She explained that in closed ecosystems where people have to
remain where they are, restorative justice is paramount, as it provides an approach where
offenders can remain in this society. First, she suggested, it must be answered whether racism
is a crime. If so, then restorative justice may be one way of accounting for that crime. If we
criminalize, she stated, we will have to think of ways to account for what we have labelled
as offences.

137. She also explained that, if people are going to be prosecuted, they will need to know
for what they are being prosecuted, and will need to be accorded due process rights. These
include knowing what the details of the offences are and expectations about the process. She
stated that if an additional protocol calls for these kinds of accounting, it would need to be
linked to the question of prevention and to the question of criminalization. She noted that
some forms of restorative justice can be preventative, but not all.
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